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HABEAS CORPUS. 

The Courts and Judges of the States have concurrent jurisdiction with the 
Courts and Judges of the ‘Confederate States in the issuing of writs of habens 
corpus, and in the €nquiring into the causes of detention, even where such 
detention is .by»an officer or agent of the Confederate States, 4 

The courts of this State, as well as the individual Judges, have jurisdiction to 
issue writs of habeas corpus and to have the return made to’ them in term 
time and, as a court, to consider and determine of the causes of detention. 

A person liable tomilitary serviee, as @ conscript, under the Act of Cobgress of 

* *April, 1862, and who, by virtue of the 9th section of the act, regularly 
firocured a discharge by farnishing a proper substitute, cannot again be en- 
rolled as a conscript under the act of Septemiber, 1862. 


*Judge Maniy was absent during the greater part of the term on account 


of sickness, and did not participate in the Consideration of any of the cases of 
habeas corpus decided at this term, 
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Bryan, the applicant, petitioned to the Supreme Oonrt, 
at the present: term, for a writ of HABEAS corpus, alleging 
that, being between the ages of eighteen and thirty-five 
years, he procured a substitute, who was duly received by 
Peter Mallett, then Major in command of the conscript camp, 
néar Raleigh, and the chief enrolling officer of the State, and 
that the said Major Peter Mallett, on the 29thyday of July, 
1862, gave him a discharge for the war; that the age of the said 
substitute was thirty-nine years; that on the 16th day of June, 
1863, he was arrested as a conscript, and was at the date of his 
petition in the custody of Lieut. J. D. H. Young, of Franklin 
county, as a conscript, under the second law for.raising con- 
scripts, (September, 1862,) and that the said Lieut. Young i is 
about to carry him to Camp Holmes, a rendezvous for con- 
scripts, near the city of Raleigh. The prayer of the.petition 
is for a writ of habeas corpus, to enquire into the cause of de- 
tention of the said J. C. Bryan and fora discharge. The 
Court ordered the writ, which was accordingly issued by the 
clerk, and was returned with this endorsement: “ I accept the 
service of this writ and return for answer: that the facts set 
forth in the petition are substantially true, and that Larrested 
him by an order of the enrolling officer for 5th congressional 
district. J. D. H. Younae, 

Lieut. 40th Reg’t. N. C. Militia.” 

On the return of the writ a day was given in Court for the 
hearing of the case, and as a preliminary to the consideration 
of the facts stated in the petition, the Court requested argu-. 
ments from géntlemen present, on the question, whether this 
Court and the other courts of superior jurisdiction and the 
Judges individually of this State, have jurisdiction to issue 
writs of habeas corpus, and to consider the causes of detention, 
where thé imprisonment or detention was under the authori- 
ty of the Confederate Government. Thereupon, A 
. Mr. Moore, in support of the jurisdiction, argued as‘follows : 

1. The jurisdiction.of the States in cases of habeas corpus, 
- is strongly maintained by the Federalist, No. 82. “Its opin- 
ion has always been considered of great authority. Itis a com- 
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plete commentary on our constitution, and is appealed to by all 
parties in the questions to which the instrument has given 
birth. Its extrinsic merit entitles it to this high rank; and the 
part two of its authors performed in framing the constitution, 
put it very much in their power to explain the views with 
which it was framed. These essays ‘having been published 
while the constitution was before the nation for adoption or 
rejection, and having been written in answer to objections 
founded entirely on the extent of its powers, and on its dimi- 
nution of State sovereignty, are entitled to the more consid- 
eration,” &c., per Marshall, Ch. Jus. ; in Cohens v. Virginia, 
6 Wheat. 418. 

2. The judicial annals of the country, for more than half a 
century past, affirm it with a unanimity rarely witnessed on 
any great legal and constitutional question. 

The jurisdiction is settled in New York ; Perguson’s case, 
9 Johns, 239; Stacey’s case, 10 ib. 328; Carlton’s case, 7 
Cow. 471; United States v. Wyngall, 5 Hill, 16; 1 Kent’s 
Com. (8 ed.) 440. In New Hampshire, State v. Dimmick, 12 
N. H. Rep. 197. In Massachusetts, Commonwealth v. Har- 
rison, 11 Mass. Rep. 63; Same v. Cushing, tb. 67; Same v. 
Downs, 24 Pick. 227; Sim’s case, 7 Cush. 285 ; Lewis’ case, 
reported in 2 N. C. Law Repos. 747. In Pennsylvania ; Com- 
monwealth +. Holloway, 4 Bin. 512; Lockington’s case, 9 
Brightly, 269; Commonwealth v. Fou, 7 Barr, 336. In New 
Jersey; State v. Brearly, 2.South. 555. In Maryland; & 
Parté Almeida. In Virginia; Lx Parte Pool, and Pleasants’ 
case, Hurd on Hab. Corp. 190—1. In North Carolina; Zz 
Parte Mason, 1 Mur. 336, aud note to Shorner’s case, report- 
ed in 1 Car. Law Repos. at 58 ; Lewis’ case, ante, was doubt- 
less selected and reported in this State by the learned Chief 
Justice Taylor, as containing the judicial opinion of North 
Carolina on this subject. It has been uniformly so regarded 
by the profession. In South Carolina; 5 Halls’ Law Jour- 
nal, 497 ; 1 Kent’s Com. 440, n. c. In Georgia; Hurd on 
Hab. Corp. 168-9. 
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In some of the cases, counsel for the United States appear- 
ed in the State courts without opposing their jurisdiction. 

The opinions of State Judges disclaiming jurisdiction are few. 
Chief Justice Kent’s in Ferguson’ s case, the ablest to be found, 
delivered in 1812, was forever surrendered by him+in 1813, 
without'a strugale, in Stacy’s case ; and in 1828, he said in 
his Commentaries, “the question was settled.” The error of his’ 
reasoning is based upon the idea, that the proper test wheth- 
er a State court has jurisdiction of any case of habeas corpus 
is, whether it may take jurisdiction of every matter connected 
therewith, however remotely. 

This is not the test. ~The case of imprisonment is a com- 
plete and independent case of {tself. The Supreme Court of 
this State may hear and determine the case of a person arrest- 
ed for homicide, yet it has no jurisdiction over the homicide. 

The of opinions of Judge in South Carolina in 1819, 
cited in furd, 189, and that of Judge Nelson of New York, 
a Federal Judge, assert that a State court has no power to 
pronounce an act of Congress unconstitutional—this is the 
basis of thetr opinion. 

Judge McLean’s opinion, Hurd, 200, presents a case of a 
quasi adjudication, which placed the prisoner beyond the ju- 
risdiction of the State tribunals. 

The doctrine of the State tribunals, in regard to the exer- 
cise of their jurisdiction in cases of restraint of the person un- 
der color of Confederate authority, is this: The writ cannot 
be used by them to defeat the exercise of a jur istliction al- 
ready begun by a Confederate Court or a judicial officer and 
still pending : or to exercise a corrective jurisdiction over any 
Confederate Court or judicial officer. 

It is the same as it is, generally, in the State tribunals 
among themselves, where a Judge or a State Court is called 
on to hear the case of one imprisoned or arrested under color 
of another State judicial authority—the same as in England, 
1 Chit. Cr. L. 104-5. The true line is laid’down in Ex parte 
Pool, ante, and well illustrated by the’ cases ‘cited in Hurd 
335, et seq. The rule is well established, and theré is little 
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danger of a conflict ; not.so much, by. far, as there is between 
the opinions of the District Confederate Judges of the several 
States, while there is no Supreme Court to settle.the law. 

The case of Ableman v. Booth, 21 How. 506, is correctly 
decided. ‘Phe facts, which are particularly stated by Chief 
Justice Taney, present the two propositions so clearly an- 
nounced by him on p.514 and 515. Both of these proposi- 
tions are disposed of by the Chief Justice in precise accord- 
ance with the rule before stated. They find nosupport in the 
practice of a single State, which before that time had under- 
taken to exercise concurrent jurisdiction. They are announe- 
ed by the Chief Justice p. 514, to be “ new in the jurispru- 
dence of the United States, as well as of the States.” 

It cannot be supposed that the Court, without any necessi- 
ty for it, intended, without ceremony, to throw down and tread 
with silent contempt on the decisions of the able Judges of 
ten States, made and repeated through a period of fifty yéars. 

If the opinion is properly interpreted in the construction 
contended for by the Secretary at War, it is a mighty on- 
slaught on those reserved judicial rights of the States so ably 
maintained and defended by that very eminent jurist and 
sfatesman, the author of No. 82 of the Federalist ; and strikes 
a no less blow on the eminent Chief Justice Marshall, who 
has bestowed on it his immortal praise. 

Every recent alteration of the Federal constitution by the 
Confederate States, is made with a purpose to contract the 
powers of the general government and enlarge those of the 
States; and many alterations of the laws are significant of 
the same purpose. The extensions of the writ of habeas corpus 
by the acts of Congress of March 2, 1832, and Aug. 29,1842, 
the former niade in the nullification times to reach the cases 
of such as might be confined by State tribunals while obeying 
the laws of Congress, and the latter, to meet such cases as 
McLeod’s, which occurred in New York, are wholly omitted 
inthe judiciary act of March 16, 1861. It is conceded thata 
State court may issue the writ for every prisoner; but itjis 
contended that if upon the return, it appear the prisoner is 
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eonfined under color of an alleged act of Congress, he must 
be remanded. How is the act to be made appear? It is an- 
swered, all public acts are judicially known. Suppose the 
Court is satisfied that there is no such act? It is answered 
that, of course, the prisoner must be discharge. Suppose 
the Court are satisfied that the act, though not by express 
words, yet by clear implication, is repealed? The same judi- 
cial knowledge of the nullity of the act exists, and here, again, 
the prisoner must be discharged. But suppose, in the opin- 
ionof the Judge, the act is manifestly unconstitutional, ean 
there be any difference in the judicial mind between a repeal- 
ed act and an wnconstitutional act? Suppose an act passed to 
anthorise the Secretary at War, “ without warrant or proba- 
ble cause supported by affidavit,” to have arrested all eivil- 
ians whom he. might suspect of disloyalty, and a prisoner thus 
arrested should be brought up by habeas corpus before a State 
tribunal, it is conceded, that if the Court cannot look at the 
act, he must be discharged under the constitution : And it is 
further conceded, that the act is unconstitutional and void in 
law, yet, it is contended that the Court cannot see the consti- 
tution, and can only see the act; and -for the time the fune- 
tions of the Court, sworn to support the constitution and only 
such laws as are “ made pursuant thereto,” are to be utterly 
suspended, attended by the consequent absurdity, that in the 
most trifling of all causes, the Court must regard, and in the 
_ greatest of ‘al causes, it must disregard the supreme law of 
‘the land. In the former the true hw, and in the latter, the 
False law is to be administered. 

A doctrine which allows a court to perceive, judicially, 
that one valid act of legislation is annulled by another and 
subsequent one, and yet forbids the same conrt to judicially 
see that an act of temporary legislation is annulled by an an- 
terior, unrepealable and inconsistent law, does not belong to 
the science of law. 

The State courts have not adopted the construction insisted 
on, but still maintain a concurrent jurisdiction in this and 
similar cases. In Jsaacs v. Claiborne, decided in March last, 
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by Judge Lyons, of Virginiay he enjoined the defendant from 
impressing private property for the government gander orders 
from the Secretary at War, and was not deterred from. exer- 
cising jurisdiction, by objections tending to, place the case be- 
yond the State eourts.. The powers claimed by the officers, 
he tested by the Confederate Constitution, the law of emi- 
nent domain in the government, and the emergency of the 
occasion ; and of all of them he judged himself. _ Certainly 
the Confederate Judge would havé had jurisdiction of this 
case also, the wrong being done by high officers of that .gov- 
erffment, under color of Confederate authority. 

No time could be less fortunate than now to overthrow. the 
guards of personal Jiberty. No time less auspicious, for the 
honest fame of a high judicial tribunal, to listen to the se- 
ductions or ménaces of power. 

A denial of jurisdiction to the States, is little short of an 
abrogation of the “ great palladium of personal liberty.” 

In all the past exertions to concentrate power, none have 
been so dangerous to liberty, and all of them together eould 
not so humble the dignity and sovereignty of the States. 

Mr. Strong, District Attorney of the Confederate States, 
with whom was Mr. Bragg, contra, argued as follows : 

The true question is, has a State Court the right, by Writ of 
Habeas Corpus, or otherwise, to interfere with and thwart 
officers of the Confederate States, acting in the exercise of 
authority under a Zaw of that government? The right is de- 
nied as incompatible with the general powers granted by the 
constitution to that government, which government would 
become inefticient in its action, and soon fall into contempt, 
were the right generally exercised. 

In Ferguson’s case, 9th John’s. Rep. page 239, this view is 
ably sustained by Judge Kent. «He says, “ the present case 
being one of enlistment wnder color of authority of the Uni- 
ted States, and by an officer of that government, the Federal 
courts have complete and perfect jurisdiction in the case ; and 
there is no need of the jurisdiction or interference of the ‘State 
eourts ; nor does it appear to me to be fit that the State courts 
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should be enquiring into the.abuse of the authority of. the 
general government. Nevertheless, cases may be supposed 
of the.abuse of power by the officers of the government of 
the United States, but the courts of the United States have 
competent authority to correct all such abuses, and they are 
bound to. exercise,it.. *. * * . We have no reason to doubt 
of their readingss, as well as ability to correct and punish 
every abuse of power under that government. * * * 
My conclusion‘is' that for the Court to interpose in this case 
would be to exercise power without any jurisdiction.” Judge 
Kent never changed this opinion. In Stacy’s case, 10th Jobm’s. 
328, he yields. to his associates, and in his commentaries an- 
nounces a fact simply, when he says, “ the question is settled.” 
..My. Moore contended that this reasoning failed in its appli- 
cation to the Confederate government, and argued that the 
judieiary act of the United States gave to the Federal Judges 
jurisdiction by Aabeas corpus in cases of confinement, under 
color of authority of the U. States, as well as by by virtue 
of that. authority ; whereas, the Confederate Judges have 
jurisdiction only in cases of restraint, by virtue of the Con- 
federate authority, Judiciary Act of the Confederate States, 
sec. 16: that “ color of guthority* was acloak for no author- 
ity, and “virtue of.authority” was valid, legal authority ; 
that, therefore, the State Courts must have jurisdiction i in the 
former case, or the citizen be without remedy, as the Confed- 
erate Courts have gurisdiction only in the latter case, that ig, 
only in the case where the applicant cap, derive no possible 
benefit from the writ, and must be remanded of course. Egre- 
gious fallacy ! ? 
Judge Cheves of South Carolina, in a learned opinion 
published in the 12th vol. of Niles’ Regiter, declined to 
take jurisdiction over the matter of the discharge of one 
imprisoned under process issued by authority of the Uni- 
ted States, and the Recorder at Charleston hag refused to in- 
terfere with the detention in the army of an infant only sixteen 
years old, maintaining that the decision of Judge Cheves has 
since been acquiesced in as a correct exposition of the law in 
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South Carolina... Hw parte Rhodes 12, Niles’ Register 264. 
In Re Benj. Sauls, Charleston Courier, Oct. 20, 18 2. 

The opinion of Judge Kent has, been uniformly sustained 
by the Judges of the Federah courts. In re Veremaitre, Am. 
Law Jowrnal,438, the Court said: ‘a State Coart has no ju- 
risdiction on habeas corptug to, discharge a soldier orsailor held 
under law of the United States.”.. The case of Norris y. 
Newjon, 5 McLean, 99, is to the. same effect as.is also Jxidge 
Nelson’s charge to the grand jury. of the cireuit courtfor the 
Southern District of New York,-quoted in Hurd on JZabeas 
Corpus, pp. 198 and 9. In the. case of, Ableman v. Booth, 
21st Howard’s Rep. 506, Ch. Jus. Taney*in delivering the 
unanimous opinion of the. Court, said: “The powers of the 
General Government, and-of the State, although both exist, 
and are exercised within the same tefritorial limits, are yet 
separate and distinct sovereignties, acting separately and in- 
dependently of each other, within their respective spheres.— 
And the sphere of action appropriated to the United States 
is as far beyond the reach of the judicial process issued by a 
State judge or State court, as if the line of division were 
traced by land-marks and monuments visible to the naked 
eye. .And the State of Wisconsin*has no more power to anu- 
thorize these proceedings of its judges and Courts than it 

would have had if the prisoner had been confined in Michi- 
gan, or in any otherState of the Union, for an offenee against 
the laws of the State in which he was imprisoned.” “ We do 
not*question the authority of the State court or judge fo issue 
the writ of habeas corpus, provided it does not appear, when 
the application is made, that the person imprisoned, if in 
custody under the authority of the United States. And, it is 
the duty of the personshaying the custody of the prisoner, to 
make known to the judge er court, bya proper return, the 
authority by which he holds him. | But, after the return is 
made, they can proceed no farther. The prisoner is th 
within the dominion and exclusive jurisdiction of anoth hist 
government. If he has committed an offence against their 
laws, their tribunals alone can punish him. If he is wrong- 
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fully imprisoned, their judicial tribunals can’felease him, and 
afford him.redress., No State judge or court, after it is ‘judi- 
cially informed that the party is imprisoned under the au- 
thority of the United, States, has any right to interfere with 
him, or.to require him to be brought before it. dnd if the 
authority of a State should attempt to control the principal 
or other authorized officer or agent of the United States, in 
the custody of his prisoner, it would be his duty to resist it. 
No judicial process can have any lawful authority outside of 
the limits of the jurisdiction of the judge or court by whom 
itis issued ; and.anattempt to enfome it beyond these bound- 
aries, is nothing less,than lawless violence.” 

- It is contended, that inasmuch as Booth was eonfined un- 
der the order of a court, the case is. no authority, for the posi- 
tion assumed, and that the above quoted language is a mere 
dictum. But, if.it be true,that it is the duty of the State 
to.protect its citizens against wrong from an outside hostile 
government, which is the very basis upon which the argument 
proceeded, what peculiar sanctity is there in a judicial wrong, 
that 7 should not be relieved against? A citizen of North 
Carolina is grievously wronged by what is known to be the 
corrupt decision of a servile Corifederate court; he.comes 
to his protecting sovereign for relief; would he not feel it a 
mockery to be told that as the wrong was perpetrated by a 
court, he-must submit! Thé true principle in-the case is, that 
a clash of Confederate and State authority should be avoid- 
ed, if of the authority of the judicial power; how much more, 
of the execufive and legislative, whieh wield the purse and 
sword ! 

I am fortified in taking this view by that very distinguish- 
ed jurist, Judge Campbell, now Assistant Secretary of War, 
and by the able opinion of Chief Justice Walker, in fhe case 
Hill, recently decided by the Supreme Court of Alabama. 

that opinion the attention of the Court is specially invited. 

e facts were, a party claiming éxemption from military ser- 
vice by.reason of physical infirmity, applied to the Probate 
Court for a writ of Aabeas corpus, which was granted. Hill, 
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the officer, whd obtained the petition, applied to the Supreme 
Court for a writ of prohibition, on the*ground that the Pro- 
bate Court had no jurisdiction, which was granted. The 
Chief Justice, by a’careful review of the Acts of Conscrip- 
tion, and the regulations ,fomndéd on,them; established the 
proposition, that it was the duty of the enrolling officer, upon 
hearing evidence, and considering the: law, to decide in a 
quast judicial manner, wpon the status of every eitizen as to 
his liability to military service, and to act upon that decision ; 
and after an elaborate: review of the authorities, eoncluded 
that“ the case was without the jurisdiction of ‘the Probate 
Judge,” and that the general rule that the State Conrts have 
concurrent jurisdiction with the Confederate Courts is “sub- 
ject to. the exception of those cases in which the execution of 
the laws of the Confederate States by its officers, is to be su- 
pervised and controlled.” In sappert of this conclusion, the 
case of Slocumb v. Mayberry, 2 Wheat 1; cited by the oppos- 
ing counsel, is a direct authority. An act of Congress made 
it the duty of collectors of ports to seize and detain ves- 
sels when suspected ofan intention to violate the embargo act of 
April, 1808, 2nd Statutes at large, 499. In other words, the + 
collettor was “to decide in a quasi judicial manner upon the 
status of every vessel, as to its Liability to” seizure and deten- 
tion under the law, and to act upon that decision. The St- 
preme Court of the United States decided that an action of 
replevin would lie for the cargo, because there was no law 
auth@rizing the seizures of cargoes, but that it would not le 
for the vessel. All admit that this is.a case in point, because, 
as by the action of replevin, the property is taken from the 
hands of the officer, so by the writ of Aabeas corpus is the 
body of the prisoner.’ But there is a wide difference in its 
application. ; 

The counsel cited the case of Jsaacs v. Claiborne, ‘decided 
in March last by Judge Lyons of Virginia, who enjomed the 
defendant from impressing private property for the govern- 
ment, under orders from the Secretary of War.” Thecase is 
notin point. This case would be, if under the recent act of Con- 
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gress, regulating impressments, the proper officer having de 
cided that certain stores were necessary for the army, and, in 
accordance with that decision, having seized them, a State 
Court should undertake to take them from him, by a writ of 
replevin,or otherwise. Who willinsist upon such a jurisdic 
tion? Ifthe officer. should act corruptly or oppvessively, he 
would be liable in the State courts in damages to the-party 
grieved; but his action could not be controlled—he could not 
be deprived of the stores. Otherwise, the army might be left 
to starve, ;' . 

It is believed, that if this power be conceded to the States, 
it ‘will be impossible for Congress to suspend the privilege of 
the writ of habeas corpus; and, to the legal eye, its suspen- 
sion is as necessary under some circumstances, as its exercise 
is under others. 

Article 1,.sec. 9, clause 3, of the constitution declares— 
“the privilege of the writ of habeas corpus shall not be sus- 
pended, unless when in case of rebellion or invasion, the pub- 
lic safety may require it.” What writ? The State writ? . It 
surely can not be contended that Congress has the power to 
suspend the writ which the father uses for the recovery of his 
child, the master of |ais apprentice, the husband of his«wife, 
or the party improperly refused bail under State process, of 
his hberty.. What writ, then is it? It is that, and that only 
which pertains tothe courts of that government which that 
constitutiof has established. On this point, the. authorities 
are.full. Hurd, p. 133, says, “it is a settled rule of congtruc- 
tion of that instrument, that the limitations of power con- 
tained in it, when they are expressed in general terms, apply 
only to the government, created by it.. And although this 
clanse,has not been the subject of express adjudication, there 
is no doubt that its construction is:governed by this rule, and, 
consequently, the.restriction does not extend to the States.” For 
this he cites, among many other cases, Barron v. The Mayor 
and City of Baltimore, 7 Peters 248, in which the subject is 
fully discussed,,and the aboye conclusion arrived at by Chief 
Justice Marshall, in delivering the opinion of the Court.— 
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Now, if the courts of the States, can issue writs of habeas 
corpus, in all cases where parties are detained under Confed- 
‘erate authority, and if'Congress cannot suspend those writs, 
is not the right of Congress, which is recognised in the above 
clause of the constitution, nillified 2?» Why suspend the priv- 
ilege of the writ as exercised through a Confederate Judge, 
when, in the very same case, it may be exercised thfongh.all 
State Judges, which, ih this State, number eleven ? 

The converse of the proposition laid down in theybeginning 
is generally trne, and the boundary lines between the juris- 
dictgpn of the Stateand General Governments, has been well 
observed upon the part of the latter; see Kent, vol. 1, p. 415 
Hurd 154; Judiciary Act Confederate States, sec. 16; Car- 
ryl v. Taylor, 20th Howard. 

There can be no necessity for the exercise of this power on 
the part ofthe States. The Confederaté government is a free 
government, with the disposition and the power to protect ds 
citizens against all oppression coming from its own officers.— 
It was framed, as its preamble declares, “ to secure the bless- 
ings of liberty to ourselves and our posterity,” It is the de- 
velopment and personification’ of themost. exalted idea of 
freedom. So far from its being the*duty of the States to 
guard against oppression from the’ Oonfederate government, 
it is the duty of the Confederate government to guard-against 
oppression on the part of the States. Article 4;sec. 3, clause 
4 of the ‘constitution declares that “the Confederate States 
shall guaranty to every State that now -is, or hereafter may, 
become a member of this Confedera¢y;ya republican form of 
government.” - The courts of this free government are open 
to every one. To them let him who is oppressed under color 
of its authority apply, doubting nothing, but that he will find 
relief. Letnot the absurdity be adopted, that it'is the duty 
of ‘the State to protect the freedom of the citizen fyggh dnva- 
sion by a government, which is not only itself freebut the 
design of whose creation, was toupreserve freedout 

There is a most palpable fallacy underlying that portion of 
the argument of Mr. Moore, which contends thet the doctrine 
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contended for by the peceninne would lead)to the absurdity 
“that in the most trifling of all causes the Court must regard, 
and in the greatest of all causes, it. must disregard the su- 
preme law of the land. In the former, the ¢rwe law, and in 
the latter the false law, ig to be administered.” The. fallacy 
lies in supposing that the false law is’ to be administered or. 
passed upon at all by the State court. ¢ is not so to be admin- 
istered. And although were it to be admjnistered, there wonld 
certainly be *‘no difference tothe judicial mind, between a re- 
pealed act and an unconstitutional act,”. yet, it may very well 
be that in the one case the court may have jurisdiction of the 
question, and, in the other, not. It might require less ability 
to"decide.upon the repeal than upon thé constitutionality of 
an act. The court sees both questions in order to decide up- 
on its jurisdiction—a power Which all courts must exercise ew 
necessitate. So it is well argued that the illogical conclusion, 
which the counsel arrived at, by his own false reasoning, “ does 
not belong to the science of law.” 

It is no valid argument in favor of the right of: the State 
courts, that Congress, having failed to establish a Supreme 
Court,,there could be_no uniform rule of decision among the 
District Judges. The»failure by Congress to exercise,a pow- 
er, which it ought to have’ exercised, can‘ give no right to this 
Court to exercise a power which it does not possess. It is 
true, in matters of constitutional law, as of ordinary morals, 
“that two wrongs cannot make a right.” Besides, we are 
acting for posterity, and it is better to .suffer a temporary in- 
convenience, however great, than to break down ‘the bul- 
warks of the Constitution. 

The old Union was destroyed, not by the encroachments of 
the General Government upon the rights of the State, but by 
the encroachments of the fanatical States of the north and 
pom nay the Constitution, especially.that portion which 
guarant to the Southern States certain rights, greatly 
valued by them. These encroachments took the. shape of 
“ personal liberty bills,” and.interference of the courts ty writs 
GF habeas corpus with the proper jurisdiction of the General 
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Government. Let us avoid the bad example. Let us also 
remember in the forcible language of Judge Stone, in his 
opinion in the matter of Hill, wbi supra, that “ the States have 
become constitutional, instead of absolute sovereignties, and 
that this no more déstroys State’ sovereignty, than oes 
the surrender of certain attributes{of, natural liberty, destroy 
civil liberty.” 

The following point was not made in the discussion, it not 
having at the time, suggested itself. The exercise.of the ju- 
risdiction contended for, would, in many cases, be impracti- 
cable. Suppose the Confederate officer should refuse to obey 
the writ, or having obeyed it, and the prisoner having been 
discharged, he should again arrest him, and the officer,should 
be attached for the contempt in the one case, or should be 
arrested under a States-warrant in pursuance of our statute in 
the other, and in either case, the Confederate government 
should avow the acts of its officer, and assume their responsi- 
bility, the proceeding against the.oflicer would at once 
come to an end, according to the principle in McLeod’s case, 
and in the case of Bruen v. Denman, 2d Exchequer Rep. 
176. ; 

Mr. P. H. Winston, Sen’r., in support of the jurisdiction, 
argued as follows: . 

By 2nd section of 3rd article of the Constitution of the Uni- 
ted States, it is provided that the “judicial power shall ex- 
tend to all cases in law and equity arising under this Consti- 
tution, the laws of the United States and treaties made un- 
der their.authority.” The 25th section of the Judiciary Act 
of the United States, provides for appeals and writs of error» 
from State courts in cases falling within this grant of power ; 
thus recognising the rule that an affirmative grant of jurisdic- 
tion does not give exclusive jurisdiction. The case of Hows- 
ton v. Moore, 5 Wheat. 1; is a decision that an act of Con- 
gress giving jurisdiction simply to courts of United States of 
a class of offences, does not exclude State courts from exer- 
cising jurisdiction under State laws over the same class of 
offences. And this doctrine is explained and illustrated by 
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Judge Washington in that case, and by Judge Story in Martin 
v. Hunter’s lessee, 1 Wheat. 386-7 and 340. This rule.is re- 
cognizedeand ‘enforced by the Judiciary Act of the Confeder- 
ate States. Our Constitution declares that “in all cases af- 
fecting ambassadors, or other public ministers and consuls, and 
those in whi¢h-a State shall bé a party; the Supreme Court 
shall have original jurisdiction ; yet, that act gives exclusive 
jurisdictidn to that Court in cases against ambassadors, &c., 
and in others affecting them, jurisdiction concurrent with 
othér courts. So, of, cases in which a State shall be a party. 

The courts of this State have exercise the power of reliev- 
ing persons unlawfully detained by officers of the United 
State’ under color of authority derived from them; Zz parte 
Mason, 1 Mur. 336, and it is believed that the profession have 
never doubted the propriety ofitsexercise. Slocuwmb v. May- . 
berry, 2 Wheat. 1, is decesive of the question. If goods will 
be taken from a federal officer’s custody by process from a 
State Court, because he detained them wrongfully, though by 
color of ah att of Congress, a fortiori, will a habeas corpus 
lie to deliver a man from false imprisonment. 

The. exclusive jurisdiction of the Confederate Courts in 
criminal cases, is not invaded; for enquiry into the lawful- 
ness Of imprisonment by habeas corpus, is not an exercise of 
criminal jurisdiction ; . Ze ‘parte Bollman and Swartwout, 
4 Cranch, 100. Accordingly, the Supreme Oourt of thé Uni- 
ted States refused writs of habeas corpus in ex parte Kearney, 
7 Wheat. 38,and Lv parte Watkins, 3 Peters, 193, because 
the object of the petitioners was to review the judgments in 
criminal cases; and, thougli the court of common pleas grants 
thé writ, it posseses no cognizance of criminal coat > Bush- 

el’e case, Vaughan; W ood’s 8 case, 3 Wilson, 1172 

The claim to exclusive jurisdiction for ihe: “Coifederate 
Courts,is more emphatically groundless, because their judi- 
cial power in respect of the chicf purposes for which it was 
given, isinabeyance. These purposesare to secure the uniform 
administration of the laws, correspohdent to their uniform 
enactment; to avoid affording causés of quarrel to foreign na- 











tions, by making effeetual provision for the impartial and en- 
lightened administration of national law, and to protect the 
persons and property of our own citizens against. violations of 
the constitution of a State or the Confederate States. It is 
manifest that all these purposes are frustrated bythe neglect 
of Congress to appoint Judges ofthe Supreme Court; alfhongh 
that Court exigts, it having been established by the Constitu- 
tntion, it cannot perform, its functions any more than if it 
were npt in existence. *The appellate jurisdiction is an essen- 
tial part of the jndicial power, and .the latter is \practi- 

cally non-existent’as long as there ate.no means. provided for 
exercising the: latter. Congress has*shown its sense of this 
truth, by.providipg for writs of error and appeals from the 
Distriet Courts to the S Supreme Court. 

The case lately decided by the Supreme Court of Alabama, 
does not affect the question here. The decision, is probably 
right. The Judges differ in.their reasons. Judge Stone 
seems to admit the jurisdiction of State courts in such cases as 
this. Chief Justice Walker's reasons for his opinion, are clear- 
ly insufficient: --The passage he cites from Kent’s Commenta- 
ries, at page 400, of the Ist Vol., says, that it is segtled 
that State,courts have a concurrent jurisdiction with the’ ed- 
eral Cotirts in granting writs of habeas corpus. 

The dg@isions. of erirelling ofticers, commandants of conscript 

camps, &c., on the liability to military service, cannot be judi- 
cial acts ; they can be.done only by Judges, and the Consti- 
tution declares that the Judges both of the Supreme and in- 
ferior Courts shall hold their offices during good behaviour; 
Article 3, section 1. Besides, if that. were so, every man is 
liable to be imprisoned perpetually or indefinitely by the sen- 
tence of a military officer, without any right to have the 
cause of imprisonment enquired into by any court whatever ; 
for the Supreme Court has no Jadges, and the District Courts 
have no appellate jurisdiction. 

Neither do the cases of Adbleman v. Booth, and United 
States v. Booth, 20 Howard, 506, have any bearing upon this 
case. They constitute but ong case: for the reversal of the 

2 
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order of the State court, with respect to the last named case, 
disposed of the whole subject. There is no likeness between a 
State conrt attempting to use the writ of Aabeas corpus as an 
instrument for annulling a judgmentof the Circuit Court of the 
United States, in a matter of crime against the United States 
and the case before this Court—the use of the writ for the pur- 
pose of delivering from unlawful ‘imprisonment a citizen de- 
tained by a Confederate State’s officer by color, but not by vir- 
tue of authority of an act of Congress. 

v. Booth, lias. no likeness to this case, The peti- 
tioner was in custody of.the Marshall by virtue, not by color 
of judicial process. Neither do any of Chief Justice Taney’s 
remarks, in giving judgment, bear.on this case. They are to 
the same effect as those of Chief Justice Marshall,in Sloewmbd v. 
Mayberry, to wit: the State courts have no authority to take 
either a man or goods.out of the custody of an officer of the 
United States detaining him or them under the authority 


given by the laws of the United States, and not merely by 
color of such authority. 


Pearson, C. J. Governor Vance, having informed the 
Judges that the Secretary of War .puts:his-objection to the 
release of citizens who have been arrested as conscripts by 
the officers of the Confederate States after they had been dis- 
charged by the State tribunals on writs of habeas corpus, up- 
on the ground that the courts of the State had no jurisdiction 
over the subject; the Court directed the question to be argu- 
ed as preliminary to the disposition of the many applications 
before it by writs of habeas corpus, and assigned a day. As 
the organ of the Court, I addressed a communication to His 
Excellency the President of the Confederate States, informing 
him of the fact, and that the Court would be pleased to hear 
an argument by the Attorney General of the Confederate 
States or any other gentleman of the bar he might appoint 
for the purpose. The question has been fully argued by Mr. 
Moore and Mr. Winston in support of the jurisdiction, and by 


‘ 
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Mr. Strong, District Attorney of the Confederate States, with 
whom was associated Mr. Bragg, against the jurisdiction. 

We have devoted to the subject that temperate and mature 
deliberation which its great importance called for, and the 
Court is of opinion that it has jurisdiction and is bound to ex- 
ercise it, and to discharge the citizen whenever it appears that 
he is unlawfully restrained of his liberty by an officer of the 
Confederate States. If the restraint is lawful, the Court dis- 
misses the application and remands the party. If, on the oth- 
er hand, the restraint is unlawful, the Court discharges him. 
The lawfalness or unlawfulness of the restraint necessarily in- 
volves the construction of the act of ‘Congress under which 
the officer justifies the arrest, and the naked question is, by 
whom is the act of Congress to be construed? by the Secre- 
tary of War and the subordinate officers he appoints in order 
to carry the conscription acts into effect, or by the Judiciary ? 
or if, the latter, have the State courts jurisdiction over the 
subject? This, as was well remarked by Mr. Strong, is a dry 
question of Constitutional Law, and its decision should not 
be influenced by collateral disturbing causes. 

The jurisdiction of the State courts over the subject, is set- 
tled in this State, and has been so considered as far back’ as 
the traditions of the Bar carry us. In 1815, Judge Taylor 
reported in the 2d North Carolina Law Repository, 57, Lew- 
is’ case, decided by the Supreme Court of Massachusetts, in 
which the Court, upon a Aabeas corpus to an officer of ‘the 
United States, took jurisdiction and discharged a soldier on 
the ground that the enlistment was not valid by the ‘pro- 
per construction of the act of Congress. That decision was 
concurred in by the bench and bar in this State, and the ju- 
risdiction has ever since been exercised by our courts and 
Judges, and treated as “settled” until the» present term of 
the Court. In Mason’s case, the jurisdiction was exercised, 
and a soldier of.the United States was discharged by the 
Court; ist Murphy 336—(1809.) See also North Carolina 
Law Repository, note. We have traditions of other cases 
tried by single Judges, but no reports were made of them.— 
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About 1847, while on the Superior Court’ Bench, I exercised 
the jurisdiction, and a soldier was brought before me at Smith- 
ville, on a writ directed to the officer in command at Fort 
Caswell—Capt. Childs, who afterwards so: highly distinguish- 
ed himself in Mexico. In the matter of Mills, who-claimed 
éxemption as a shoemaker during the past winter, in my let- 
ter to Judge Battle and Judge Manly, asking their opinion as 
to the construction of the conscription and’exemption acts, all 
three of us took it for granted that the question of jurisdie- 
tion was settled, and in the opinion filed by me in that and 
all of the other cases which have been before me, I set forth 
that the power of the State Judges to put a construction up- 
on the acts of Congress, so far as they involve the rigltts of 
the citizen, (as distinguished from meremmilitary regulations,) 
is settled, and all of the other Judges in this State, who have 
issued writs of habeas corpus, have so treated it—(Judges 
Battle, French, Heath and Shipp.) ° 

The question has been ‘considered as settled in the other 
States, and their courts have, in many cases, assumed and ex- 
ercised the jurisdiction, and it has been conceded by the 
Courts of the United States. Chancellor Kent, 1st vol. 440, 
referring to Stacy’s case, says: “The question was therefore 
settled in favor af a concurrent jurisdiction in that case, and 
there has been a similar decision and practice by the Courts 
of other States.” In the note, many cases are referred to.— 
Hurd, in his treatise on Habeas Corpus, under title “ concur- 
rent jurisdiction,” refers to and collates a great many cases 
- which fully support his conclusion: “It may be considered 
settled that State Courts may grant the writ in all cases of il- 
legal confinement under the authority of the United States.” 
So, if any question can ‘be settled by authority, the‘concur- 
rent jurisdiction of the State Courts, must be treated as set- 
tled. It must be presumed that this long series of cases which 
establish the concurrent jurisdiction of the State Courts, and 
their power to put a construction on acts of Congress, when 
necessary, to the decision ‘of a case befére them, is supported 
by the most clear and satisfactory reasoning, and it would be 
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idle to attempt to add any thing to what has been said by the 
many able Judges who have discussed the question. I will 
content myself by making a few extracts from some of the 
opinions.. Tilghman, Chief Justice, in Lockington’s case, 
Brightly’s Reports 269, (in 1818,) says: ‘Itis to be observed 
thatthe authority of-the State Judges in cases of habeas.cor- 
pus, emanates from the several States, and not from the Uni- 
.ted States. In order to destroy their jurisdiction, therefore, 
it is necessary to show, not that the United States have given 
them jurisdiction, but that Congress possesses, and have ex- 
ereised the power of taking away that jurisdiction which the 
States have vested in their own Judges.” Southard, J., in 
State v. Brearly, 2 South. 555, (1819,) says: “ It will require 
in me a great struggle, both of feeling and judgment, bef6re 
I shall be prepared to deny the jurisdiction of the State, and 
say that she has surrendered her independence on questions 
like this, and that Ner highest judicial tribunal, for such pur- 
poses, is incapable of inquiring into the imprisonment of her 
citizens, no matter how gross or illegal it may be, provided it 
be by the agents of the United States, and under color of 
theirlaws.” “Have we lost the jurisdiction because we cannot 
construe and determine the extent and operation of acts of 
Congress? We are often compelled to construe them; they 
are our supreme law, when made in conformity with the con- 
stitution. Is it beeause the United States isa party? How 
does she become a party’on such a question? Is she a party 
for the purpose of despotism, whenever a man who holds a 
commission from her, shall, without legal authority, or in vio- 
lation of her own statutes injure, imprison or oppress the citi- 
zen? surely not.” In Sloeumb v. Mayberry, 24 Wheat. p. 1, 
(1817,) Slocumb was surveyor for the port of Newport in Rhode 
Island, and under the directions of the collector had seized 
the “Venus,” lying in that port with a cargo, ostensibly 
bound to some other port in the United States. Mayberry, 
who was the owner of the cargo, bronght an action of replev- 
in in the State court for the restoration of the cargo. Slocumb 
put his defence on ‘the ground that he was an officer of the 
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United States, and the seizure of the vessel and cargo ‘was 
authorized by an act of Congress, and denied the jurisdiction 
of the State court. The court took jurisdiction, and decided 
in favor of Mayberry, on the ground that the:act of Congress, 
by its proper construction, only authorized the seizure and 
detention of the vessel, and did not embrace the cargo; con- 
sequently the officer had detained the cargo against law. 
Slocumb carried the case to the Supreme Court of the United 
States, where it was held that the State court had jurisdiction, 
and had put a proper construction on the act of Congress. 
Marshall, C. J., says; “Had this action been brought for 
the vsssel, instead of the cargo, the case would have been es- 
sentially different, the detention would have been by virtue 
ofan act of Congress, and the jurisdiction of a State court 
could not have been sustained; but the action being brought 
for the cargo, todetain which the law gave no authority, it 
was triable in the State court.” I-cite this‘case, particularly, 
because in the action of replevin, the thing is taken out of the 
possession of the officer, as the person is taken out of the pos- 
session of the officer under a writ of habeas corpus; 80, it is 
directly:in point to show that a State court has jurisdiction 
wherever the law gives no authority to detain the person or 
the thing; and, in order to decide that question, the State 
conrt has power to put a construction on the act of Congress 
under which the officer justifies the imprisonment or deten- 
tion. 

To oppose this array of authorities and reason, J/r. Strong re- 
lies on-two cases: Ableman v. Booth, 21 How. 506, and *//2ll’s 
case,” recently decided by the Supreme Court of the State of 
Alabama. With the decision in Adleman-v. Booth, 21 How- 
ard 506, we entirely concur, and agree witlr Taney, C. J., that 
itis ‘“‘anew and unprecedented attempt, made for the first time, 
by a State court,” to assume, not merely an exclusive jurisdic- 
tion, but a jurisdiction controlling the District Court of the 
United States. This decision of the Supreme Court of the 
United States, in no wise impugns the concurrent jurisdiction 
of the State cotrts; which hasbeen settled by the authorities 
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and reasoning to which we have referred. Two cases were 
presented. Booth was arrested under a warrant of the Com- 
missioner appointed in pursuance to an act of Congress in re- 
spect to fugitive slaves, under a charge of having aided in the 
rescue of a fugitive slave; and upon examination before the 
commissioner, probable cause being shown, he was commit- 
ted to answer a charge of the United States for a misde- 
meanor, before the District Court, in the State of Wisconsin ; 
he gave bail for his appearance, but was afterwards surrend- 
ered by his bail, and imprisoned by the marshal; whereup- 
on he obtained a writ of habeas corpus from a judge of the 
State and was discharged. After. being discharged, the 
grand jury found a bill of indictment against him in the Dis- 
trict Court, upon which he was tried and convicted and sen- 
tenced to pay a fine and be imprisoned. While in prison, 
under sentence, he obtained a writ of Aabeas corpus from the 
Supreme Court of the State, and was discharged ; whereupon 
the Supreme Court of the United States had the matter 
brought before it on a writ of error, and decided that, as 
Booth, in the first case, was legally in custody of the marshal 
on a warrant of commitment to answer a charge for an in- 
dictable offence before the District Court, and in the second 
case, was in jail under the sentence of the District Court, the 
State court had no jurisdiction by habeas corpus, to take him 
out of the custody of the marshal, or out of jail and 
discharge him. This was the decision in the case, and 
if the language used by the Chief Justice, in delivering 
the opinion, is construed in reference to the facts of the case 
before the court, there is nothing either in the decision or the 
Opinion, which denies the concurrent jurisdiction of the State 
courts. It is true the language is susceptible of a wider 
meaning, and may afford room for.an inference that the learn- 
ed Chief Justice “‘ goes outside of the record,” and expresses an 
opinion against the jurisdiction of the State courts in all ca- 
ses where one is restrained of his liberty by an officer or agent 
ofthe government of the United States, although the impris- 
onment be unlawful, and is not authorized by the act of Con- 
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gress under which the officer professes toact; but, in our opin- 
ion, such an inference will do great injustice to that able ju- 
rist; he surely could not have intended to put ““his-obiter dée- 
tum” in opposition to the series of authorities above referred 
to, without making any allusion or reference to them, or any 
attenfpt to controvert the reasoning upon which they rest.— 
However this may be, the decision does not conflict with the 
concurrent jurisdiction of the State Courts, and the obiéer dic- 
tum, if it be one, is not entitled to the weight of an affthori- 
ty, and must be treated simply as the opinion of an able law- 
yer on a ‘question not presented by the facts before the Court, 
and entitled only to that degree of consideration which its 
intrinsic merit will command. 

The same remarks are applicable to the case of //ill and 
others, recently decided by the Supreme Court of Alabama. 
The petitioners claimed to be entitled to exemption by reason 
of bodily incapacity, but had not been held unfit for military 
service in the field by a surgeon, under the rule prescribed 
by:the Secretary of War. We fully concur in the decision 
of the case before the Court; indeed, during the last Spring, 
I refused the application of two persons who claimed exemp- 
tions on the ground of being “ uniit for military service in the 
field by reason of bodily incapacity,” because by the proper 
construction of the exemption act, only those persons are éx- 
enipted, who shall be held “unfit for military service in the 
field, by reason of bodily incapacity under rules to be pre- 
scribed by the Secretary of War;” and, according to these 
rules, it was necessary that the party should be examined by a 
surgeon, or board of surgeons appointed for that purpose, and 
the certificate of the surgeon or board of surgeons, was the 
only evidence of bodily incapacity that could. be acted on-as 
evidence of the fact; so, in that .case, the parties were not 
unlawfully restrained of their liberty, but were lawfully in 
custody of the oflicer of the Confederate States, under the au- 
thority of the acts of Congress, according to their propercon- 
struction. Consequently, that decision is not opposed to the 
jurisdiction of the State courts, when by the proper constrtc- 
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tion of the acts of Congress,-one whois not liable to conscrip- 
tion, or who is exempt, is restrained of his liberty against law, 
That portion of the opinion, and reasoning of the learned 
Chief Justice, whichis not applicable to the case, made by 
the facts before the Court, has received from us.due conside- 
ration. : : 

On the argument, this position was taken: Congtess 
may authorize the President to suspend the writ of ha- 
beas corpus; this would not apply to the State tribunals, and 
if the State courts and Jndges have power to issue the writ 
when.a person is imprisoned by an oflicer of the Confederate 
State, the suspension of the writ, so far as the tribunals of the 
Confederate States are concerned, would be vain and nugato- 
ry. This reply answers the position: The act of Congress 
would specify the cases in which the writ might be suspend- 
ed, or would, in' general terms, authorize the President to sus- 
pend it in‘all cases ‘where a person shall be imprisoned by or- 
der of the President. And, as the acts of Congress made in 
pursuance of the constitution, are the supreme law of the 
land, it follows that such-an act would be as imperative on 
the State courts and Judges, as on the tribunals of the Con- 
federate States. 

This position-was also taken: It is admitted that should a 
judicial tribunal-of the Confederate States, by its construction 
of an act of Congress, subject a citizen to imprisonment wrong- 
fully, the State courts, having only concurrent jurisdiction, 
could not interfere to prevent the oppression ; and, on what 
ground can they have any more power to prevent oppression 
on-the part of the Executive (if'we may suppose such a 
case) than to prevent oppression on the part. of the Con- 
federate judiciary? This reply, we think, is a conclusive 
answer: The judicial triburals of the Confederate States 
have jurisdiction, consequently, any, adjudication of those 
tribunals would fix the construction of the act of Con- 
gress, and the State courts could not review or reverse its 
decision; whereas, the executive branch of, the government 
has no judicial power, and any construction it might give 
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to an act of Congress would be the subject - of. review; 
either by the State courts or the Confederate courts; and 
when a citizen is unlawfully deprived of his liberty or proper- 
ty by an executive officer, acting under an erroneous construc- 
tion of an act.of Congress, the State courts may give redress, 
as in Slocumb v. Mayberry, sup. 

This further position was taken, and seemed to be mainly 
relied on: By the conscription and exemption acts, Congress 
invests the Secretary of War, and the officers he is authorized 
to appoint in order to carry them into effect, with a quasi ju- 
dicial power, by which the enrolling officers have jurisdiction 
to “hear and determine” all questions which are necessary 
to be decided in order to ascertain whether a person is liable 
to conscription, or is entitled to exemption, which of course 
ineludes the power to put a construction on the acts of Con- 
gress. From the decision of the enrolling officer, there is an 
appeal to the commandant of conscripts, and from his decision, 
thereisan appeal to the Secretary of War, and possibly there is 
an appeal to the President. This grant of judicial power is de- 
duced from the several clauses in the acts of Congress, by which 
the Secretary of War is authorized “to make rules and regu- 
lations to carry the acts into effect,” and from the nature of 
the subject, because without exercising judicial power, it would 
be impracticable to execute the conscription acts. ‘This posi- 
tion is not tenable. There are three conclusive objections to 
it: 1st, Congress has no power to make the Secretary of War 
a Judge; orto authorize him to invest his subordinate offi- 
cers witl: judicial power, for, as I say in the opinion delivered 
by me, in the matter of Merohey: “It is true, for the pur- 
pose of carrying acts of Congress into effect, the Secretary of 
War, in the first place, puts a construction on them, but his 
constrution must be subject to the decision of the judiciary, 
otherwise, our form of »government is subverted, the constitu- 
tional provision by which the legislative, executive and judi- 
cial departments of the government are separate and dis- 
tinct, ig violated; and there is no check or control over. the 
executive.” The circumstances growing out of the subject, 
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now under consideration, demonstrate the wisdom of the fra- 
mers of the constitution in adopting the principle, by which 
Congress has no authority to exercise judicial power or to 
confer judicial power upon a department of the executive 
branch of the government. ‘The military officers appointed 
to execute the conscription acts are naturally prompted to 
increase the numerical force of the army, and for this pur- 
pose so to construe thie acts as to embrace as many persons as F 
possible. For this reason, and as a protection to those citi- 
zens who are not embraced by the conscription acts, the con- 
stitution provides a third branch of the government in which 
is confided the trust of expounding the law and putting a con- 
struction upon the acts of Congress, and it follows that Con- 
gress has no power to ignore the existence of this third branch 
of the government and confer on the executive, powers which 
belong to the judiciary. 

2d. There is no apparent intention of Congress to eonfer 
judicial power on the Secretary of War, and authorize him 
to. establish inferior and superior courts with the right of ap- 
peal to himself. If such had really been the intention, it 
would have been expressed in plain and direct terms, and the 
simple fact that the Secretary of War is authorized * to pre- 
scribe rules and regulations to carry the acts of Congress into 
effect,” which power he would have had almost by necessary 
implication, surely cannot, when considered calmly and unin- 
fluenced by collateral disturbing causes, be considered suffi- 
cient to confer a power on the Secretary of War totally at 
variance with every principle of our government. — 

3d. If the Secretary of War and his subordinate officers are 
invested with this judicial power, so as to exclude the juris- 
diction ef the State courts, for the very same reason it would 
exclude the jurisdiction of the courts and Judges of the Con- 
federate States. No provision is made by which a case can 
be taken for review before the District Court of the Confede- 
rate States from these melitary judicial tribunals. Congequent- 
ly, the judicial department of tlie government, both State and 
Confederate, is set aside and the liberty of the citizen depends 
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solely on the action of the war department and its subordi- 
nate officers. Can this be so? , Surely not. 

Our conclusion is, that the Court has jurisdiction to dis- 
charge a citizen by the writ’ of habeas corpus, whenever it is 
made to appear that he is wnlawfully restrained of his liberty 
by an officer of the Confederate States; and that when a case 
is made out, the Court is bound to exercise the jurisdiction 
which has been confided to it “ as a sacred trust,” and has no 
discretion and no right to be influeticed by considerations 
growing out of the condition of our country, but must act 
with a single eye to the due administration of the law, accord- 
ing to the proper construction of the acts of Congress. 


Barrie, J.. The question presented for the consideration of 
the Courtis, whether the courts and Judges of this State have the 
right to issue writs of habeas corpus for the purpose of ingiring 
into the legality of the detentiom of persons held in custody, 
by officers of the Confederate States as conscripts, under cer- 
tain acts of the Confederate Congress. The coustitutionality of 
those acts has never been judicially questioned in this State; so 
that the only inquiry is that which I have just stated. My opin- 
ion is decidedly in favor of the jurisdiction of the State courts, 
and I will endeavor to state, briefly, the process of reasoning, 
by which I have been conducted to this conclusion. In the ex- 
position of my argument, it. will be more convenient for mé 
to.show what were the power and authority of the courts of 
this State in relation to this matter, while it was a member of 
the United States government; for no one contends that they 
have less, power and authority under the Coufederate govern- 
ment. 
After the American Revolution, North Carolina was 4 sov- 
ereign and independent State. In virtue of that sovereignty 
and independence, she was invested with many and great 
powers and prerogatives, and had imposed upon her many 
and important duties. Among these duties none was.higher 
than that, of protecting all her'citizens in the full and free en- 
joyment of life, liberty and private property. Fully alive to 
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this duty, she, in the fundamental-organization of her govern- 
ment, declared “that no freeman ought to be taken, impris- 
oned or deprived of his freehold, liberties or privileges, or 
outlawed, or exiled, or*in any manner destroyed or deprived 
of his life, liberty or- property, but by the law of the land.” 
Declaration of Rights, see. 12. And again: “That every 
freeman, restrained of his liberty, is entitled to a remedy to 
inquire into the lawfuluess thereof, and to remove the same, 
if unlawful, and that such remedy ought not to be denied or 
delayed.” Jdid; see. 13.: To give a practical’ effect to these 
rights, courts were established and Judges appointed. Had 
the State beer! powerful enough to continue to exist as an in- 
dependent nation, nothing more would have been wanted to 
secure the protection of her citizens. But, North Carolina, 
for causes not now necessary to be set forth, found it expedi- 
ent to unite wiih other States similarly situated, for the 
purpose of forming a new and distinct government, and in 
doing so, all these States were compelled to give up a portion 
of their former respective sovereignties, and to invest fhe 
newly created government with them. Hence, the adoption 
of the constitution of the United States, in which, after the 
enumeration of all the powers conferred on the General Gov- 
ernment, it is declared, that “the powers not delegated to the 
United States by the constitution, nor prohibited by it to the 
States, are reserved to the States respectively, or to the peo- 
ple.” See amend’ts to Con. art. 10. This article was indeed 
unnecessary, as the General Government had no powers ex- 
cept what the States had granted to it, either expressly or by 
& necessary implication ; but it was, out of abundant caution, 
very properly adopted. 

We are now to inquire whether the State gave up any por- 
tion of that sovereignty, which was necessary to be retained for 
the purpose of enabling her to discharge the duty of proteet- 
ing the personal liberty of her citizens. 

As the courts and Judges furnish the means through which 
that liberty is to be vindicated}let. us see what authority or 
‘power has been’ taken from them. Alexander Hamilton, a 
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member of the convention which fotmed the constitution of 
the. General Government, and one. of. its ablest. expounders, 
declared in the 82d No.of the Federalist, p-877:> “That the 
States will retain all pre-ewistent authorities, which may not 
be exclusively delegated to the Federal head; and that this 
exclusive delegation can only exist in one. of three cases: 
where an exclusive authority is, in express terms, granted to the 
Union ; or where a particular authority is granted to the Union, 
and ‘the exercise of a like authority is probibited to the States ; 
or where an authority is granted to the Union, with which a 
similar authority in the States would be utterly incompatible. 
Though these principles may not apply with the same force 


to the judiciary as to the legislative power, yet I am inclined © 


to think that they are, in the main, just with respect to the 
former as well as with the latter. And, under this impres- 
sion, I shall lay it down as a rule, that the State courts will 
retain the jurisdiction they now have, unless it appears to be 
taken away in one of the: enumerated modes.’ Chancellor 
Kent, in the 1st vol. of his Com. p. 396, in remarking upon 
the rule as thus stated in the Federalist, says: ‘A concur- 
rent jurisdiction in the State courts was admitted in all ex- 
cept those enumerhted cases; but this doctrine was only ‘hp- 
plicable to those descriptions of causes of which the State 
courts had previous cognizance, and it was equally evident in 
relation to causes which grew out of the constitution. Con- 
gress, in the course of legislation, might commit the decsion 
of causes arising upon their laws to the Federal courts exclu- 
sively ; but, unless the State courts were expressly excluded 
by the acts of Congress, they would of course, take concur- 
rent cognizance of the causes to which these acts might give 
birth, subject to the exceptions which have been stated.”— 
Among the causes, of which the State courts had previous 
‘ cognizance, none were more important than those in which 
they claimed the right to inquire, through the means of writs 
of Aabeas corpus, into the reasons for the imprisonment of 
persons alleged to be illegally restrained of their liberty... A 
jurisdiction so essential to the great privilege of going where 
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one may please—a privilege whieh every citizen of the State 
would wish to enjoy as freely as he did the air he breathed— 
the State courts would hardly have parted with, except upon 
the most urgent necessity. As soon, then, as a citizen of the 
State was supposed to be illegally restrained of his liberty by 
an officer of the General Government, under color of & law of 
Congress, we might have expected that the State courts would 
promptly and anxiously inquire whether they had been de- 
prived of their jurisdiction over the matter. They would ask, 
had it been taken away by an exe)usive authority, granted in 
express terms to the courts of the Union? 

If, for instance, it were the case of a soldier unlawfully en- 
listed into the army, the answer would be in the negative. 
They would then ask: was it a case where a particular au- 
thority was granted to the courts of the Union, and the -exer- 
cise of a like authority prohibited to the courts of the States? 
The answer would be still in the negative. They would then 
ask: was it a case where an. authority was granted to the 
courts of the Union, with which a similar authority in the 
courts of the States would be utterly incompatible? That was 
‘considered to be a debateable question, and it was debated 
with great zeal and ability in almost every State of the Union 
for many years, ‘The result was in favor of the jurisdiction 
of the State courts, and was thus announced by Chancellor 
Kent in the 1st Ed. of his Commentaries, and was so publish- 
ed in each successive edition of his work until his death. (See 
1 Kent’s Com, 400-401.) 

“Tn the case of Ferguson, (9 Johns. Rep. 239,) an applica- 
tion was made to the Supreme Court of New York, for an al- 
lowance of a habeas corpus to bring up the party alleged to 
be detained in custody by an officer of the army of the Uni- 
ted States, on the ground of being an enlisted soldier; and 
the allegation was that he was an infant and not duly enlist- 
ed. It was much discussed, whether the State courts had 
concurrent jurisdiction by habeas corpus, over the question of 
unlawful imprisonment, when that imprisonment was by an 
officer of the United States, by color or under pretext of au- 
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fliority of the United States. The Supremé Conrt did not de 
cide the question, arid the motion was denied on other grounds, 
but'subséquenthy in the-matter of Sfacy, (10 Johns. 328,) the 
same Oourt exercised jurisdiction in.a similar case, by allow- 
ing and enforcing obedience to the writ of Aabeas corpus. 
The question was, therefore, settled in favor of a concurrent 
jurisdiction in that case, and there has been a similar deci- 
sion and practice by the courts of other States.2 See also 
Hurd on Habeas Corpus, Book 2, chap. 1, sec. 5, where many 
cases.are stated, which show the correctness of Chancellor 
Kent’s assertion. 

~ To the cases mentioned ay Hurd may be added that. of 
Mason, decided in this State, and reported 1 Marph “336. 
The ‘question of the compatibility: of the jurisdiction of the 
Staté courts with that of the courtsof the United States, seems 
thus to-have been proved conclusively by long experience of 
their harmonious aciion, and the general acquiescence.of the 
country in it. 

But it has been recently said that this is all a mistake, and 
that the decision of the Supreme Conrt of the United States 
in the case of Ableman v. Booth, 21 Mow. 506, is’ directly 
opposed to.the supposition of a concurrent jurisdiction 4 the 
- courts of the State with those of the Federal government. 
With the decision, of that case [ entirely concur; and I think 
that it is clearly,shown in the opinion of the Chief Justice’ of 
this Court, filed in this ease, that the remarks of Ch. Justice 
Taney, in giving the opinion of the Supreme Court. of the 
United Siates, cannot fairly be construed to sustain the doe- 


trine contended for by the supporters of the exclusive juris- ¢ 


diction of the: I'ederal courts. 

Another case recently | decided “by the. Supreme Conrt of 
Alabama has also been invoked ‘to the aid of those who op- 
pose thé concurient jurisdiction of the State courts, The ease, 
is that of Ze parte Hill, decided at*the last January term of 
theeCourt, and reported and published in pamphlet form by 

‘Mr. Shepherd, the reporter of the Court. An attentiye.ex- 
amination of the case will show, that though’ the decision of 
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the Court'is right, it cannot, be used as an anthority for the 
purpose for which it has been cited. I will premise that the 
Court is composed.of three Judges, of ‘whom only the Chief 
Justice, A. J. Walker, and Stone, Judge, were present, the 
other Judge, R. W. Walker, being detained at home by pro- 
vidential causes. The Court agreed in the.conclasion thatthe 
Judge, whose action they were reviewing, should not issue 
the writ of habeas corpus upon the petition before him. The 
Chief Justice put his opinion upon the ground of a want of 
jurisdiction in.the courts of the State, but Judge Stone ex- 
pressly said, “I withhold the expression’of any opinion on all 
those cases, in which the party, either by name,. or as one of 
a class or sect, stands, absolutely and unconditionally, exempt 
from conscription, without any other qualification, than that 
he is of the given class; sucli, for example, as persons under 
the age of eighteen years or over forty-five, officers judicial 
and executive, of the Confederate and State Government, &¢.” 
The Judge then went on with his argument to show that the 
petitioner in the case-before the Court was not exempt from 
conscription under the law of Congress. _ In doing so, it seems. 
to me, he, himself, as a member of the Court, was assuming 
a jurisdiction of the ease. If he had the right to construe the 
act of Congress for the purpose of ascertaining that the party 
was not entitled to exemption, he had the same right to con- 
strue the act, if his construction led tothe conclusion, that the 
party was éxempt. A power to construe the act at all, in- 
volves, necessarily, a jurisdiction in the Court. If this be’so, 
then the Court was equally divided upon the question of ju- 
risdiction, and, therefore, there was no decision either way 
upon that question. 

Another case. reperted in the same pamphlet, and, I sup- 
pose, decided at the same term, shows manifestly that the 
Court assumed and exercised jurisdiction over the cause. The 
case is that of Xx parte Stringér. The party being in custo- 
dy as a conscript, applied for a writ of habeas. corpus upon the 
ground, that he was a-regular member of the “ Christian 
Church,” and had conscientious scruples against bearing arms. 

3° ‘ 
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Store, Judge, delivered the opinion of the Court, in which it 
was decided that the.acts.of Congress, known as the .“ Qon- 
scription laws,” were constitutional; and that the’petitioner did 
not come within any of the exemption clauses of, those laws. 
The opinion closes thus: “ As the opinion of the entire Court 
ig not yet announced, nor indeed formed, on the broad 
question of the jurisdiction of the State courts in cases like 
the present, and as we feel no hesitation in refusing the. pre- 
sent application on the merits, we place our refusal on the 
ground stated above. The prayer of the petitioner is denied.” 

If the Court had no jurisdiction of the cause, I should. like 
to know how it. acquired the power to decide the case upon 
its merits? From this é¢xamination, it is manifest, I think, 
that neither the Alabama case, nor that of Ableman v. Booth, 
has lessened, in any’ sensible degree, the weight of authority in 
favor of the concurrent jurisdiction of the State courts in cases 
like that now under consideration. 

In closing this opinion, I will take occasion to ‘return my 
thanks to the counsel! on both sides, for the aid which they 
have. given to the Court by their able and well considered 
arguments. 


Afterwards, the Court invited an argument from the bar 
upon this question: whether this Court, as such, had the pow- 
er to issne.a writ of habeas corpus, and to determine of. the 
case in open court. 

Mr. Moore, argued in favor of the jurisdiction as follows: 

There has been no time since the organization of Govern- 
ment in the State, 1666-7, when this writ, so precious to free- 
men, did not run among us. 

1. The second charter. of Charles 2nd, (1667,) (2 R. 8. 4,) 
granted to the “ Proprietors” the power “ by Judges to award 
process, hold pleas, and determine all actions, suits and caws- , 
es whatsover, as well criminal as civil, real, mixt, personal, 
or of any other, kind or nature whatsoever.” The courts of 
England did issue writs of habeas corpus before 31 Ch. 2, and» 
perhaps the Judges i in vacation, Bac. Abr. Hab. Corp, B. 18. 
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2. Though this statute (passed im 1679) did not extend to 
the Colonies, the Colonial Legislature of 1715 (Rev. Code of 
1820, ¢. 5, s. 3) declared in force in the colony all laws of 
England “ providing for the privileges of the people.” Sée 
Ired. Rev. p. 17, ch. 31. \This emphatically introdueed the 
act of. 3lst Charles, and thenceforth it is clear, that both 
eourts, and Judges in vacation conld issue the writ. 

3.-In December, 1776, the Convention which framed the 
State Constitution declared, among the rights of the people, 
“that every freeman restrained of his liberty, is entitled to a 
remedy to enquire into the lawfulness thereof, and to remove 
the same, if unlawful, and that such. remedy ought not to be 
delayed.” Decl’n Rights, sec. 13. This language alone, would 
have given birth to the writ, if before that time it had been 
unknown. It is, however, nothing more than a declaration 
of the unremitting force of the then well known great writ of 
personal liberty, anda prohibition against its suspension. 
The language, so far as concerns the remedy, is addressed to 
the judicial authorities of the, State. 

4. In April, 1777, the act (R. C. of 1820, ch, 115, sec. 2,) 
calied the “ court law,” was enacted (or rather the previous 
acts revised and consolidated) which, in conferring power on 
the Judges, declares that “ they shall have, use, exercise and 
enjoy the same powers and authorities, rights, privileges and 
pre-eminences, as were had, used, exercised and enjoyed by 
any former J udges of the superior courts,” &c. This and the 
18th section of the Declaration of Rights, and the statute of 
31 Charles, did most,certainly secure the full benefit of the 
writ, both in term and vacation. , 

5. In 1818, (Rev. Code, chapter 33, the present Supreme 
Court was established, with powers defined both for the Judg- 
es, and the Court. As Judges, it is provided by sec. 5, “ that 
they, and each of them, shall have, use, exercise ‘and enjoy 
the same powers and authorities, rights, privileges and pre- 
eminences,” &c., as were had, used, exercised and enjoyed 
by Judges of the superior courts, except that none of them 
should hold a superior court. This gave them the power to 
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issue writs of habeas corpus. As acourt, among other pow- 
ers, they were vested (section 6) with the “ power to. issue 
writs of certiorari, scire facias, habeas corpus, mandamus, 
and all other writs which may be proper and necessary for the 
exercise of its Jurisdiction and agreeable to the principles and 
usages of law.” No one ever doubted that before the Revi- 
sal of 1836, the Judges had power to issue writs in vacation. 

The quoted language of sec. 6,.was evidently borrowed 
from sec. 14, of the Federal Judigiary act of 1789._ 

Under that act and up to the establishment of onr Supreme 

Court, the Federal Supreme Court was accustomed to issue 
the writs without reference to any .case under its immediate 
jurisdiction, or which could come under it;. Zz parte Boil- 
man, 4'Cr. at 101. 
_ In the United States v. Hamilton, 3 Dall. 17, (1795,) the 
prisoner charged with treason, had been committed upon the 
warrant of the District Judge of Pennsylvania—the Court 
issued the writ and discharged him on bail. 

In Ex. parte Burford, 3 Cr. 448, (1806,) the prisoner had 
been committed to jail in the District of Columbia, in default of 
finding security for good behavior. He was brought up and 
discharged, because the warrant did not state “some good 
cause certain, supported by affidavit.” 

In Zz parte Boilman, 4 Cr. 75, (1807)—prisoner commit- 
ted upon a charge of treason ;. writ issued by Supreme Court 
after elaborate argument, and prisoner discharged. 

In Ex parte Kearney, 7 Wheat, 39, (1822,) the doctrine in 
Fz parte Bollman, is affirmed. 

The jurisdiction is said to be appellate, because the writ 
supervises the commitment by an inferior tribunal—this is a 
refinement; Ex parte Metzger, 16 Curt. 352. 

It took jurisdiction in all cases of a technical appellate cha- 
racter, except when the defendant was in ‘confinement under 
the proceedings ofa court of pomepstent jurisdiction ; Ex par- 
te Watkins, 3 Pet. 201. 

6. Without any grant to issue the writ, the ‘Court’ would 
have had the power from its very constitution; the dis- 
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trict courts, composed of three Judges, possessed it, though 
never specially conferred ; Rev. Code, 1820, chap. 115. The 
grarit was made of abundant caution. The words, “which 
may be proper and necessary for the exercise of its jurisdic- 
tion,” refer not’ to the writs named, but to the antecedent 
words, “and all other writs ;” Ze parte Bollman, at 101. 
It is clothed with an independent power to issue writs of 
habeas corpus, mandamus, &c. 

7. If the Court can exerdise similar jurisdiction to that ex- 
ercised by the Supreme Court of the United States, in United 
States v. Hamilton, Ex parte Burford, Ex parte Bollman, 
it concedes the question, and admits the power in the Court 
to issue in all cases of illegal confinement where no court has 
taken jurisdiction of the case. 

Mr. Strong, District Attorney of the Confederate States, 
with whom was Mr. Bragg, argued as follows: 

Has the Supreme Court jurisdiction to issue the writ of ha- 
beas corpus ? 

The settled opinion of the profession, including the J udges 
of the Court itself, seems to have always been against the ju- 
risdiction, as is shown by the fact, that no attempt has ever been 
made to exercise it, and that writs. of the kind have been is- 
sued and acted upon by the individual judges during the ses- 
sion of thé Court. 

Ist. It is contended that the Court has this jurisdiction by 
the Common Law, it being “incident by that law to every 
Superior Court of Record.” This reasoning would be valid 
if the jurisdiction of the Court were to be determined by the 
Common Law: But this is not the case. The powers of all 
our courts depend solely upon the statute which creates them. 
The Common Law itself, in this State, depends for its force 
upon a statute. Rev. Code, chap. 22. And the Legislature 
could uproot it to-morrow, and establish the code of Napole- 
on in its stead. There is the same kind of difference between 
a Court of Record, in England, and in this State, that there 
is between corporations. Trustees of Davidson College v. 
Chambers’ Executors, 3 Jones’ Eq. 268. 
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The clause in the bill of rights that “every freeman re- 
strained of his liberty is entitled to a remedy to enquire into 
the lawfulness of such: restraint, and to remove the same, if 
unlawful, and such remedy onght not to be denied.or delay- 
ed,” is certainly satisfied by the grant-of power to the eight 
cireuit judges, both in term time and in Vacation, and to the 
three Judges of this Court, in vacation, to issue and act upon 
the writ. The obligation of the State Legislature to protect 
the citizen in the enjoyment of the two great rights of person- 
al security, and private property, is perfect. The obligation, 
as to the third great right of personal liberty, cannot be render- 
ed more than perfect, by the above-clause of the Bill of Rights. 
And the establishment of a Supreme Court by the constitu- 
tion, though aided by the clause in question, can no more give 
that court original jurisdiction to protect one of these rights 
by habeas corpus, than to protect the others by writs of re- 
plevin, &c. 

That the Superior Courts, in term time, isi the right to 
issue writs of Aabeas corpus, is manifest from the statute which 
confers general jurisdiction ; Rev. Code; chap. 31, sec. 17, and 
from sections 4 and 5 of chap. 55 of the Rev. Code. 

2d. ‘It is contended that the jurisdiction is conferred by 
the statute. That portion of it, material to our enquiry, is as 
follows: The court shall have “power to issue writs of cer 
tiorart, scire facias, habeas corpus, mandamus, and all other 
writs which may be proper and necessary for the exercise of its 
jurisdiction, and agreeable to the principles and usages of law.” 
It is admitted that the easy natural construction, which the 
learned and unlearned would place upon this sentence, is that 
the writs enumerated, are only those: which are ancillary to 
the other powers of the Court, and necessary to the exercise 
of its jurisdiction. . For it is:a settled principle, of both legal 
and grammatical construction, that the words, “all other 
writs,” following. an enumeration of particular writs mean 
“all other such writs.” Owen’s on. Statutes, 9th Law Libra- 
ry 777; 2d Rep. 46; State v. Weaver, Busb. 18. So that the 
sentence may. fairly be ‘translated, “all' other writs such as 
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the above,” or “all other writs which like the above, may be 
necessary, &c.. To this, it was objected ‘by Mr. Moore and 
Mr. Winston, that no cases could be conceived in.which als 
the enumerated writs could be used in an ancillary character, 
and that, therefore, they must have been intended to be us- 
ed without restriction. The main force of the argument 
was spent upon this point, but it fails totally. As to the 
first two, there is no difficulty. “As to the ‘writ of Aa- 
beas corpus, it would certainly lie to bring up a witness to 
_ testify, where his presence would be necessary, under sec. 5, 
chap. 33, Rev. Code, or to bring up to answer, a defendant in 
a writ of capias ad ‘satisfaciendum, issued from this Court, 
who had given bond for his appearance, and had been im- 
prisoned upon process issuing from another court.- As to the 
writ of mandamus, when upon an appeal to ‘this Court, the 
judgment is, that the peremptory writ issue, it, then becomes 
necessary to the exercise of this Court’s jurisdiction, and is 
ancillary in its character. It may also be used to compel the 
the Supérior Court to send up a record, or to do any other 
duty. Bacon’s Abridgment, better A, p. 419. 

It is asked by the counsel, why enumerate these wrifs in 
the statute, if of a secondary character, since, in that case, 
they would be included in the general words, “all writs ne- 
cessary and-proper to the exercise of its jurisdiction”? In 
answer, it may be asked why insert these general words 
themselves, since, without them; the Court would have had 
the power which they profess to confer ? 

The construction now contended for, has been placed upon 
the-act, by this Court, Jones v. McLaurin, 7 Jones 392. » In 
that case, it was decided that a writ of scire faeias would not lie 
against bail; decawse that’was an original proceeding, and~it 
was not necessary to the exercise ofthe jurisdiction of the 
Oourt. The writs enumerated in the same clause, must‘of 
course stand upon the same footing. And, if the Court can- 
not, for the above reason, exereisé an original jurisdiction in 
issuing the writ of scire facias, it cannot,’ for the very same 
reason, do 80, in issuing the writ of habeas corpus. 
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Seetion 14 of the Judiciary Act of the United States, which 
confers jurisdiction upon the Supreme Court, is nearly identi- 
cal in language with our own. That act has‘received the con- 
struction now insisted ’6n. . x parte Bollman and Swartwort, 
4Cranch 75; Hz parte Metzger, 16 Curtis 348. 

If it be an absurdity, that a single judge can do in vacation 
what the whole court cannot do in term time, the fault is with 
the Legislature. But it ‘may have been well intended that 
this tribunal should, during-term time, be only employed 
with-those questions, the deeision of which, by an inferior 
tribunal, had faited to give satisfaction. 

_ No neeessary eonflict of decision; will arise out of this con- 
struction. From the judgment of a superior court, in term 
time, an appeal will lie to the Supreme Court;. Rev. Code, 
chap. 4, sec. 21. In the mean while, the prisoner will be in 
custodia legis, Hurd on Habeas Corpus, p. 324, and the Court 
may either take his recognizance for his appearance, at its 
next term, or before the ‘Supreme Court, to perform ‘the final 
judgment. . It is believed, upon the equity of the stdtute reg- 
ulating appeals, above quoted, and the géneral ‘principles 
governing the writ of recordari, that by that writ, the deci- 
sions of any judge in vacation might be brought to this Court 
for review.. The writ was thus used in Wisconsin to bring up 
for review the decision of one of the Justices of the Supréme 
Court of that State; Adbleman v. Booth, 21 How. 506. ‘But, 
if the evils fromthe conflicting decisions of the judges ont of 
court cannot be thus remedied in this case, neither can they 
in ‘the ‘other. 

Mr. P. H. Winston, Sen’r., in. favor of the jurisdiction, 
argued as follows : 

Every Court of general jurisdiction in civil eases, has pow- 
er to issue writs of kabeas corpus. It belongs to the courts of 
Chancery, Common Pleas and Exchequer.as well as the King’s 
Bench ; ‘Bac. Abr. Hab. Corp. B. 2; Com. Dig. ; Bushel’s 
case, Vaughan, 155; Wood's ease, & Wilson, 172. 

This jurisdiction is not derived by implication from 81 Car. 
2, for Bushél’s case was before that statute,.and in Wood's 
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case, it is treated: by the Court as.inherent: in every court of 
superior jurisdiction. » It is. founded on the .principle of the 
common law, thus expressed in our State Constitution, ‘ Eve- 
ry freeman restrained of his liberty, is entitled® to a remedy 
to enquire into the lawfulness thereof, and remove the same 
if ualawtel, andsuch remedy onght not to beidelayed or de- 
nied ;” Declaration of Rights, sec. 13. 

2. Oe Habeas Corpus Act, Rev. Code, ch. 55, by giving 
power to each Judge of the Supreme and Superior Courts to 
issue the writ, by necessary: implication gives the power to 
the courts. This power is assumed by section 5, .to exist in 
the Superior Courts, either by common law or by force of that 
Ast... : 

3. The power is expressly conferred by the act, creating this 
Court, Rev. Code, ch. 33, sec. 6. After defining its appellate ju- 
risdiction, the act declares that it shall have original and ex- 
clusive jurisdiction in repealing. letters patent, and shall also 
have power to issue writs of certiorari, scire facias, habeas 
corpus, mandamus, and all other writs, which may be proper 
and necessary for the exercise of its jurisdiction, and agreea- 
ble to the principles and usages of law.” ‘“ Habeas corpus” 
in this clause, means habeas corpus ad subjiciendum, &e.— 
This is a grant of the substantive power to issue writs of Aad- 
eas corpus. It is-associated with jurisdiction, undeniably ori- 
ginal; (to repeal letters patent.) No cage can be stated in'which 
this writ can be needed, or useful for the exer¢ise of its appellate 
jurisdiction, or its original jurisdiction, in other matters. It 
is consistent with the grammatical construction of the sen- 
tence. The words, “ which may be proper and necessary for the 
exercise of its jurisdiction,” &c., have for their antecedent 
“all other writs.” This clause is a copy of the 14th section of 
the Judiciary Act of fhe United States, with the exception of 
a few words, which cannot vary the construction, and in the 
case of Hv parte Bollman and Swartwout, 4 Cranch, 75, the 
Supreme Court of the United States decided that that section 
conferred on that:Court a substantive power to issue the writ 
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for the purpose of obtaining ‘jurisdiction and exercising it. in 
cases. nototherwise within its cognisance. 

Unless this construction be adopted, the citizens. of this 
State have no such efficient remedy for unlawfuk restraints of 
their liberty, asthe 13th sec. of thie Declaration of Rights, makes 
it the duty of our Legislature to provide. A Jadge out of court, 
has not the means of fully, investigating cases or of enforeing 
his decisions. His judgments cannot-have the requisite au- 
thority, efficacy or publicity, and the superior courts sit but 
twice a year for a week each time. . 


» Pearson, ©. J. At the beginning of the term,the Judges 
requested the members of the, bar to investigate the subject 
and give their opinions and their reasons for them pro or con, 
on this question: Has the Court jurisdiction to issue a 
writ of habeas corpus, returnable to the Court, and there- 
upor to- inquire of the lawfulness of any restraint put on the 
liberty of a citizen. We have been favored with the opin- 
ions of Messrs. Moore and Winston in favor of the jurisdic- 
tion, and of Mr. Strong against-it, and the subject has been 
fully discussed: After giving it due consideration, we are of 
opinion that the Court has jurisdiction. 

This conclusion ig put.on two.grounds : 

1st. The Court has jurisdiction by common law. The laws 
of our State rest for a foundation upon the common Jaw of 
England. -It is an admitted principle of the common law, 
that every court of record of superior jurisdiction has -power 
to issue the writ of habeas corpus, which is the great 
right for the protection of the liberties of the.citizen.— 
This “ power is an incident to every superior court of record.” 
3 Wilson, 172 ;.3 Bac. Abr., title Habeas Corpus; notes. It 
arises from the obligation of the King to protect all of his 
subjects in the enjoyment of their right of personal liberty, 
and for this purpose to inquire by his courts into the condition 
of any of his subjects. As this duty of the King in regard to 
any of his subjects, eonfers on every court of record of snperi- 
or jurisdiction the power to issue the writ,-as incident to its 
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existence, it follows that the duty of the State of North Caro- 
lina in regard ‘to its citizens, must éonfer a like power on all 
of its courts of record of superior jurisdiction, as incident to 
their existence ; for surely, under our Constitution and Bill of 
Rights, in which is reiterated the great principle of Magna 
Charta, “every free man restrained. of his liberty: is entitled 
to a remedy to inquire into the lawfulness thereof, and to re- 
move the same'if unlawful, and such remedy ought not to be 
denied or delayed.” - The personal liberty of our citizens must 
be equally as well protected and secured as the personal lib- 
erty of the subjects of the King of England. 

Our Constitution vests the legislative’ power in a General 
Assembly\; the Executive power in a Governor, and the Sa- 
preme Judicial power-in a Supreme Court ; so that the estab- 
lishment of a Supreme Court, without any words: to that ef- 
fect, necessarily.and as an incident to its existence by force of 
the Bill of Rights, of: the Constitution and the principles of 
the common law,. invests it with power fo inquire by means 
of this great Writ of Right into the lawfulness of any restraint 
upon the liberty of a free man, and if in establishing a Su- 
preme Court, the Legislature had in express terms denied the 
Court the power to issue this writ and prohibited it from so 
doing, such prohibition would have been void and of. no ef- 
fect. bed 

Our conclusion that the Supreme Court has power to issye 
the writ is confirmed by a consideration of the’ provisions of 
the habeas corpus Act, Rev. Code, chap. 55. It is taken from 
two English Statutes, 31 Charles II and 56 Geo. III. We 
have seen that all of the Superior Courts of England had pow- 
er by the common law to issue the writ, but. the courts could 
only act in term time, and a free’ man: might. be unlawfully 
imprisoned in vacation time, so the remedy would be delay- 
ed, and to provide the means of speedy inquiry into the cause 
of imprisonment, it . is enacted by 31 Charles HU, that every 
Judge of all the courts of superior jurisdiction, on the appli- 

‘cation of any person imprisoned upon a criminal charge, (un- 
less after conviction,) shall ‘in the vacation time, under a pen- 
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alty of five hundred pounds grant a writ of Aabeas corpus, 
returnable without delay, and by 56 George III it is enacted, 
that-all of the Judges shall, in the vacation time, under a like 
penalty, in the same manner grant the writ on the applica- 
tion of any person imprisoned or restrained of his.liberty for 
auy eause other than a criminal charge. So in England any 
person, whether imprisoned on a criminal charge or restrain- 
ed of his liberty for any other cause, had a right during the 
sitting of the courts, by application to: the Court, and during 
the vacation by application to any one of the Judges, to have 
the cause of his being ‘imprisoned or restrained of his liberty 
inquired into without delay. 

Our habeas corpus’ Act, as before: observed, is taken from 
these two English Statutes, and not only gives power to, but 
requires, under.a penalty of twenty-five hundred dollars; any 
Judge of the Supreme or Superior Courts in the vacation 
time, to issue the writ of habeas corpus on the application of 
any person imprisoned on a criminal charge or otherwise ré- 
strained of his liberty. 

It is manifest that this act pre-supposes that botli the Su- 
preme and the Superior Courts had power in term time to 
issue the writ, and the intention was to extend the remedy to 
the vacation. This must be a declaration by the Legislature 
of the fact that both the Sapreme and the Superior Courts had 
power to issue the writ,,or we must adopt the absurdity, that 
the’ Legislature intended to give toa single Judge in vacatiou, 
a power which the Court ‘did not possess in term time, and 
we'can only account for the fact that while giving this power 
to the Judges in vacation, the Legislature did not in express 
words confer a like power on the courts, upon the ground 
that it was taken for granted that our courts, like those in 
England, ‘already had the power; for under the- unrestricted 
legislative power of the General Assembly, it not only had 
the power, but it was its duty by the Constitution and Bill of 
Rights | to confer this power on both the Supreme and Supe- 
rior Courts, if the Courts did not already possess it. 

2d. Suppose, for the'sake of argument, it was necessary that 
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the power should be conferred on the Supreme Court by stat- 
ute, we are of opinion that it is conferred by the Act estab- 
lishing the Court; Rev. Code, chapter 33, section 6. It isin 
these words: “ The courts shall have power to hear and de- 
termine all questions of law brought before it by appeal or 
otherwise from a superior court of law and to. hear and de- 
termine all, cases in equity brought before it by appeal or re- 
moval from a court of equity, and shall have original and ex- 
clusive jurisdiction in repealing letters patent, and shall also 
have power to issue. writs of certiorari, scire facias, habeas 
corpus, mandanvus, and all other writs which may be proper 
and necessary for the exereise of its juriedietion and agreea- 
ble to the principles and usages of. law.” 

There are several kinds of writs ‘of Aabeas corpiis : inferior 
ones, to enable the Court to exercise its jurisdiction, for in- 
stance, ad testificandum—to bring a man out of jail to be 
a witness; and thé great ‘Writ of Right, Aabeas conpus 
to bring, any citizen alleged to be wrongfully imprison- 
ed or restrained of his liberty, before the Court, with the 
cause of his arrest and detention, that the matter may be in- 
quired of and the. party set at liberty if. imprisoned against 
law. This proceeding is original, and in no wise . connected 
with or dependent on any other matter over which the Court 
has jurisdiction. 

The question is: Does the Act restrict the power of the 
Court to writs of the inferior sort, or does it confer power to 
issue the great Writ of Right ? 

In support of the first constr netion; it is urged that the 
words, “* all other writs which may be proper and necessary 
for the exercise of its jurisdiction,” show that the writs before 
specified, were intended to be of the same kind, and must 
have the effect of restricting the power to writs of the inferior 
sort. Several considerations are urged in reply.: In strict 
grammatical construction, the restrictive words, ‘‘ which may 
be proper and necessary for the exercise of its jurisdiction,” 
refer to the last antecedent “ all other writs,” so as to’ make 
the trne reading (supplying the elipsis,) “ and shall also have 
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power to issue all other writs which may be proper and néces- 

sary for the exercise of: its jurisdiction.” This farther reply 
is made: If the intention was merely to give power to issue 
the inferior writs necessary to the exercise of its jurisdiction, 
(whieh power every court.in fact has, by implication,) it was 
sufficient to say, “and the Court.may issue all such writs as 
may be necessary for the exercise of its jurisdiction.” Instead 
of this simple clause immediately following the grant of ori- 
ginal jurisdiction to repeal: létters patent, comes this formal 
commencement: “and shall also have power to issue writs 
of certiorar, scire facias; habeas corpus, mandamus.” Why 
this formal announcement of substantive grant of power’? 
And why are there four writs particularly named, if the ob- 
ject was merely to authorize the Court to issue the inferior 
sort of writs? 

In questions of this kind, the Coinrt i ig not confined to the nar- 
row field of the import of words, construction of sentences 
and rules of grammar, but may draw to its aid considerations 
of a more comprehensive nature, and it-due weight is given 
to the power of the Legislature—its duty—the object in view 
and the natire of the subject—the conclusion is irresistible, 
that it was the intention to give the Court power to-issue the 
great “ Writ of Right.” 

The power of the Legislature’ in veseeet to the jurisdiction 
it was about to confer on the. Supreme Court then to be es- 
tablished, was unlimited—it had the same power to confer 
original as appellate jurisdiction. 

It was the duty of the Legislature undér the Bill of Rights 
and the Constitution, to provide in the most ample manner for 
the protection of the liberty of “all free men.” The object 
in establishing a Supreme Court, was to provide the tribunal 
best calculated to secure uniformity..and correctness of deci- 
sion in respect to all questions involying “rights of person ” 
and “rights of things.” This it was ‘supposed could be ac- 
complished by aCourt composed of three judges. From the 
nature of the subject, in actions at law, and indictments where 
the facts must be tried by a.jury, it wasseen to be inipracti- 
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cable for the Supreme Court.to exercise original jurisdiction. 
Hence, it was deemed . expedient, that ‘all actions.and indict- 
ments should originate in the lower courts, where the facts 
can be found’so as to present-to the Sapreme Court only ques- 
tions of law by way of appeal: In suits in equity where, al- 
though the facts are sometimes complicated, the mode of trial 
is by the court, it-ewas deemed expedient that the proceedings 
should originate below and then be bronght up by appeal or 
removal after being set for hearing. So, in respect to these 
remedies only appellate jurisdiction is conferred. 

There remained -a fourth distinct and important subject 
of jurisdiction, to wit: the writ of habeas corpus: From 
its nature, no complicated state of facts can be presented, 
so that consideration presented no objection to, the grant 
of original jurisdiction to the Supreme Court. While on ‘the 
other hand, as all of the J udges of: the Supreme and Superi- 
or Courts had power to issue, such writs and decide upon the 
lawfulness of the imprisonment, in order to .prevent conflict 
of decision and utter confusion and chaos, and to give uni- 
formity and correctness to decisions involving the liberty of 
the citizen, the necessity of conferring original jurisdiction on 
the Supreme Court to issne the writ, and decide on the right, 
was "patent; and, if the statute in question does not confer the 
power, nd reason can be assigned for the omission: unless, it 
was.the opinion of the Legislature ‘that the. power would at- 
tach to the Court as soon_as it was established, as an incident 
of its existence, upon the principles of the Common Law and 
Bill of Rights. 

The Legislature had full _ power. It was its duty—there 
was a patent necessity—the object i in establishing the Supreme 
Court could not otherwise be fulfilled, and no.objection to it 
could be-suggested. It follows that the Court has the power, 
either on the ground that the statute confers it, or the omis- 
sion to do so ig a legislative declaration that the Court posses- 
ses the power as incident to its existence. 

On the able argument: with which we have been favored 
by Mr. Strong, he called attention to the fact that the act of 
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Congress, 1789, establishing the Supreme Court of the United 
States, used:tiearly the same language as the act of the Legis- _ 
lature establishing the Supreme Court of: this State, and that 
in the construction of the act af Congress, the Supreme Court 
of the United States have decided that the Court cannot issue 
the writ of -Aabeqs corpus , except where the writ is incident 
to an appellate jurisdiction. 

That is true, audit seems to account for the general impres- 
sion which has prevailed in. this State against the power of 
the Court. . The fact that.so many applications have been 
made to the Judges for writs of habeas corpus, during the last 
few months, has directed attention to this subject, and a clos- 
er and more.serious investigation than the subject had before 
received, results in the conclusion that the Court has the pow- 
er, and that the erroneous impression which had prevailed, is 
to be ascribed.to the’ circumstance that due, weight had not 
been given to the difference between the two Courts in regard 
to the sources from which jurisdiction, may be derived. The 
Supreme Court of the Unitéd States.can derive no jurisdic- 
tion from the principles of the Common Law. Its jurisdic- 
tion must rest solely on acts of Congress, and the power of 
Congress to confer jurisdiction rests on the constitution of the 
United States. It can haye no power except that which is 
conferred by the constitution, and.by it.the power to establish 
a Supreme .Court, is restricted, to. a court of appellate juris- 
diction, except in cases affecting embassadors, &e., art. 3, 
sec; 2. 

The very reverse, of all this is the ease in respect to the Su- 
preme Court of the State. It.may derive i its jurisdiction from 
the principles of the Common Law. The power of the Legis- 
lature to confer jurisdiction is unlimited, and there is no rea- 
son why. it should not, if deemed expedient, have established 
a Supreme Court with full original-jnrisdiction, or one with 
jurisdiction partly original and partly, appellate. . 

Th the opinion of Judge Marshall, He parte Bollman, 4th 
Cranch 98, 2 Curtis 24, a full and. critieal examination is 
made. of the act of Congress, and he comes to the conclu: 
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sion, that by its true construction it would confer on the Su- 
preme Court jurisdiction to issue the writ of habeas corpus, 
but for the fact that it was to be construed in reference 
to the limited power of Congress. Our act, on the con- 
trary, is to be construed in reference to the unlimited pow- 
er of the Legislature, and in this view the opinion of Judge 
Marshall strongly supports the conclusion to which we have 
arrived. 

Mr. Strong also cited the case of Jones v. McLaurin, 7 
Jones, 392. That was a scire facias against bail, and the 
Court decide that it has not jurisdiction, beeause the scire fa- 
evas, as there used is, in effect, an action af debt, in respect to 
which the Court has only appellate jurisdiction. The ques- 
tion we have before usis plainly distinguishable. The habeas 
corpus, is totally distinct in its nature from any action at law, 
or proceeding it the nature of an action, or suit in equity, or 
indictment, and is put by us on grounds peculiar to itself, 

Our conclusion is, that the Court has power to issue writs 
: of habeas corpus, returnable to the Court, and thereupon to 
inquire of and decide upon the lawfulness of any restraiut put 
on the liberty of a citizen. This opinion does not affect the 
question of the jurisdiction of a State court where the arrest 
is justified on the authority, or by color, of an act of the Con- 
gress of the Confedgrate States. That question may be the 
subject of future consideration. 


Afterwards, the cause was.taken up on its merits. 

Mr. Moore; with whom was Llenry @. Jones, for the peti- 
tioner, argued. as follows: 

1. In the view of able lawyers, the substitution involves 
a contract with the Government: they maintain that the pro- 
vision that substitutes, not liable for duty, might be received 
for such as were, with a knowledge by the law-maker, that 
the substitution would be attended with heavy sacrifice of 
money, is. equivalent toa declaration by the Government, 
that those who would buy substitutes should be discharged 
from services for such time as the substitute should be put in. 

4 
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Did not the Government intend to pledge its faith to this ex- 
tent, or allow it to be so understood? It is certain that,many 
arts were resorted to to make the law less distasteful, as may 
be seen in sections 1, 4, 6, 7, 8, 9, 13. Government, under the 
orders it established, was a great gainer by substitution. It 
took under order 58, all conscripts, though “not fit for all 
military duty,” that were able to serve for nursing and simi- 
lar duties: maimed men were taken; but none such were 
allowed to become substitutes—none, unless they were “sound 
and in all respects fit for military service.” . The fact is noto- 
rious, that a sound man is never wittingly exchanged for.a 
worse one, though liable to duty: the bargain is always the 
other way—this practice of considering every man, not bed- 
ridden, fit for service, has driven thousands of invalids to re- 
sort to substitution to save themselves from death by the 
hardships of the service. But it is said that Congress could 
have intended no such bargain, because it was expected that 
from the boasts of the enemy, the country would need every 


available man. This. was not the expectation—neither the . 


press nor public councils held out any such idea. We were 
constantly told that peace was but two or three months ahead; 
' and the law itself stopping short by ten years of the ordinary 
military age, ignores any such-idea. It is yet five years short 
of the allowed extent. It was at least reasonable for him who 
was invited to the privilege of putting in a substitute, to ex- 
pect that, if the age of conscription were extended, those who 
were neither in the service, nor had hired substitutes, would 
be first called. It had been mere mockery to allow so short 
a respite to the conscript after prescribing to him that his 
substitute must be putin (and of course be paid) for three 
years or the war. Did not good faith require of the Govern- 
ment some distinct expression if such had not been its mean- 
ing. 

It is suggested that if such had been its purpose, Congress 
was incompetent to pledge the national faith for its sanction, 
and that a succeeding Congress might in good faith annul the 
bargain. If Congress may make war, it may certainly, with- 
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in the scope of its powers, determine the mode of raising ar- 
mies. It may enlist upon what bounty, whether in money or 
privileges, it may please. It may borrow money and pledge 
the entire revenue to fill the treasury. It may procure the 
services of the citizen for two years by agreeing to discharge 
him for the third. It may grant or withhold supplies both of 
men and money. In a word, it can stop a war—and it is no 
answer th®t another Congress would not be bound, because of 
the disastrous consequences of the acts of the previous one. 
A nation’s faith is, to a great extent, its wealth; and it will 
be worthless, if, after pledging it, the public authority shall 
violate it, because the bargain is hard. Such a nation could 
not be:trusted in war. Its soldiers taken in battle would be 
put to the sword, becausé it kept no faith. I admit a differ- 
ence in a bargain between a nation and its citizens, and a bar- 
gain between two nations. .The former may be violated if 
necessary in @ very urgent case, upon making compensation ; 
the latter must be submitted to, if fairly made. But no peo- 
ple could either love or respect its rulers who should lure 
them to action by promises and break them without over- 
whelmning necessity, or liberal compensation. F 

2. But if there be no contract, only those who, when the 
calls are made, are not “legally exempted from military ser- 
vice,” can be called into service. Now, who, on 27th Sep- 
tember, 1862, and before the passage of the act of that 
date, were “legally exempted ?” To determine this question, 
we must look to previous legislation. The act of 16th April, 1862, 
sec. 9, exempted all conscripts between 18 and 35 years of age, 
who might put in substitutes “ not liable for duty,” under that 
act. The act of 21st April, 1862, exempted (among other persons) 
mail carriers and ferrymen. Though exempted by different 
enactments, the exemption of each was secured by law—and 
neither of the persons, thus exempted, could be put into ser- 
vice so long as this legal right of exemption‘continued. On 
this footing, they stood alike on 27th September, 1862, when 
the second conscript act was passed, which subjects## con- 
scription all persons between 35 and 45 years of age, whoare 
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not at the times of the calls for them “ legally exempted from 
military service.” It is certain that the mail carrier and fer- 
ryman did not become liable to be conscripted under this act. 
The only’reason why they did not, is because they were “ le- 
gally exempted from military service” under a law still in 
force. This being granted, how then does the person who 
had put inasubstitute become liable? The law of 27th 
Sept, 1862, which extended the age to 45 years; and did 
but ‘amend the law of April, 1862, which had given exemp- 
tion on putting in a substitute, did not profess:to take away 
any privilege of those who, before that time, had been exempt- 
ed by law.. Now, if the mail carrier and ferryman, between 
those ages, were still excused, it was because they had been 
legally exempted by an act which had not been- repealed ; 
and in like manner had been exempted, the principal putting 
‘in a substitute, by virtue also of an act whieh had not been 
repealed. Ina word, did the att of September 27, intend 
to look to the then status of those who had been “legally ex- 
empted,” or to some new status introduced in the act? The 
‘only term used concerning exemption evidently has refer- 
ence to an existing status, and not to one then introduced.— 
In regard to mail carriers and ferrymen, it is manifest that 
the act designed to look toa previously created status ; and 
by what rule of legal interpretation can we exclude other pet- 
sons having a like previously created legal exemption, unless 
some other words may be found indicating that purpose ? 
There are none. 

3. But it is said, that though such be the proper interpre- 
tation of the act per se, yet the Secretary at War is authorised 
to regulate substitution as he may deem advisable ; and I am 
referred to section 9, of the conscript act of 16th April, where- 
in it is provided “ that persons not liable to duty, may be re- 
ceived as substitutes for those who are, under such regula- 
tions as may berprescribed by the Secretary of War.” On 
the 19th May, 1862, the Secretary published certain regula- 
tions, (General orders No. 37,) among which, by paragraph 4, 
it is provided, that the exemption gained by putting in a sub- 
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stitute shall be “ valid only so long as the said substitute is 
legally exempted.” I have endeavored to show that the ex- 
emption, by tle act, is for three years or the war, without re- 
ference to the time when, if out of service, the substitute 
would become liable. It is contended, that however right, 
abstractedly considered, this interpretation may be, yet, the 
Secretary-is invested with a power over substitution, which 
enables. him, by regulations, to modify the legal interpretation 
of the.act itself, and that he may shorten or proléng the time 
of exemption:by substitution. If so, then he is invested with 
a vigorous faculty of legislation indeed. A faculty to make a 
regniation inconsistent with the very law which empowers 
him to regulate! The rightin time of war to substitute an- 
other.in the place of the drafted soldier has been known to, 
and exercised by, our people at all times; and when it was 
provided that “persons not liable to duty. may be received 
as substitutes,” it was intended to confer a privilege on the con- 
script, and not to allow to the Secretary of War a purt dis- 
cretion to receive or not, as he might please. Under the 
clause, he is ound to receive in substitution “persons not 
liable for duty,” and the only diseretion conferred on him, is 
to regulate the mode and manner by which they shall be re- 
ceived. He has no power to allow one substitute for a month, 
another for a year, and third, for the war. When substitutes 
are received, they are to be full substitutes, and are to occupy 
the entire place of the principal. The Secretary cannot halve 
the snbstitution. There has been, heretofore, no such substi- 
tution, though, at afl times, it is necessary to ascertain his fit- 
ness, and regulate the mode of receiving the substitute. The 
law, itself, selects those who are fit for substitutes, by declar- 
ing that they are “ persons not liable to duty,” and, submits to 
the Secretary only the power to provide for the mode and man- 
ner of receiving them into the service. It may be regarded: as 
quite clear, that the act did contemplate as “fit substitutes all 
such as were citizens or domiciled residents, and were able to 
bear the fatigues of war, and who. might lawfully volunteer 
in the service. And it is equally clear, that while,the persons 
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are such as are “not liable toduty,” they must,in the nature 
of things, be fit fer duty. It is asked, why is not the principal 
also discharged when a minor: under 18 is the substitute? I 
think there is a manifest difference in the eases. I do not 
place it on the recent regulations of the Secretary of War.— 
In the first place, at the time of the passage of: the conscript 
act, it was an army regulation that persons under the age of 
eighteen, were not receivable into the army as recruits; (see 
Army Regulations of Confederate States, sec. 1299, and Act 
of Congress 6th March, 1861.) This was an old regulation 
of the United States, and becamé that of the Confederate 
States, at thefirst Congress. It is a fair inference that such 
persons were deemed legally unfit, both separately,.and as a 
class, for any military service. Such persons, besides. be- 
ing unfit, by reason.of their tender years, had no .disposi- 
.tion of their own time—they were bound to serve their fa- 
thers till they might be required to serve theircountry. Inthe 
next place, as the act of April makes al} persons conscrips as 
they shall arrive to the age of eighteen years and subject to 
the call of the President as they come to that age, they have 
no right to evade that service by previously undertaking a 
service for an individual, inconsistent with this foreordained 
public duty, nor had any person a right, for his own benefit, 
to contract with them so as to produce that result in the face 
of a known law. The minor coming to the age of eighteen is 
quasi under the law prospectively. But there was no law 
which affected the man over thirty-five—nothing less than a 
new law could affect him; and his rights and duties could not 
be predicated on a law which might or might not be made. 

Mr. Strong, with whom was Mr. Bragg, contra, argued as 
follows : 

Is a.conscript under the Act of Congress of April 16th, 
A’. D. 1862, who was discharged upon furnishing a substitute, 
between the ages of thirty-five and forty, made liable to mili- 
tary duty by virtue of the second conscription act of Septem. 
ber 27th, 1862? It is maintained by‘ the Government, that 
he does thus become liable. The transaction is no contraet, 
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but the mere grant of. an indulgence, whereby the party is, 
for his own comfort solely, relieved from a hard service.— 
There was no possible inducement to the Government for such 
a contract—no consideration. The services of the substitute 
were at the command of the Gdévernment, as much as those 
of the principal; and Congress by taking primarily the prin- 
cipal, showed its preference for him as a soldier, and for the 
substitute as a citizen. - So, there was a positive disadvantage 
to the Government. The labor lost and money Spent in pro- 
curing the substitute, were not at the request of the Govern- 
ment, and can, therefore, furnish no consideration for a con- 
tract. ' 

It cannot be supposed that Congress intended, without pro- 
curing thereby the very slightest advantage to the Govern- 
ment, to place it in the power of all men between the ages of 
eighteen and thirty-five years, to put themselves beyond the 
reach of their country’s call, during the war; at a time too, 
when-the enemy were declaring that our subjugation was a 
simple question of arithmetic, and depended upon the process 
of giving man for man, to death, or more if necessary, ¢¢// our 
last man was gone. Such legislation would have been an act 
of madness unparalleled in the annals of time! 

Congress had'no, power, under the constitution, to make 
such a contract. The right to call into service the military 
strength of the country, being a sacred trust, confided for the 
benetit of all, cannot be allenated! If so, one Congress could 
place it out of the power of a succeeding Congress to raise an 
army, and thereby that clause of the Constitution, giving 
Congress the power to raise armies be defeated. Congress 
cannot place, or allow to be-placed, the whole fighting popu- 
lation, on the footing (for this purpose at least) of foreigners. 

Mr. Moore contended, that from this conclusion, it would 
follow, that Congress would have. no right to pledge the fa- 
ture revenue of the country so as to bind its successors. The 
cases are not analogous. It would be an analogous case 
should Congress.attempt to make a contract with the citizen, 
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that if he would pay a certain tax now, he should never after- 
wards be taxed at all. 

He contended, that it would also follow that no binding 
contract could be made that an army in the power of its ad- 
versary shonld fight no more during the war, and that it 
might, therefore; have to be cut to pieces! The difference in 
the two cases is, that under the war-making power, as inter- 
preted by all writers upon international law, all contracts 
with the enemy, respecting the conduct of the war; are with- 
in the-scope of the powers of the Government. The point 
here, is, that the contract is not within that scope. 

It was further contended, that it would follow that Congress 
and the people could not stop this war. - This is too clear a 
non sequitur to require any reply. , 

Whatever the name or nature of the arrangement with the 

“principal, a sense of respect for Congress forces us to the con- 
clusion that this condition was implied to wit; that the sub- 
stitute should fill the place of his principal,and thus relieve 
him, till his oven services became necessary, at which time he 
must take his own place, and the principal his. That his ser- 
vices have thus become necessary, is shown by the act of the 
27th of September, 1862. 

It is admitted, and is considered settled, that the principal 
does become liable when his minor substitute reaches the age 
of eighteen years. Yet, no consideration affects this case, 
which does not equally affect the other. In this, it is urged 
that the principal acted in view of the liability of his substi- 
tute, under the act of Congress, upon reaching the said age of 
eighteen. In the other, it may be equally well urged that he 
acted in view of the liability of his substitute, under the coh- 
stitution, a yet higher law, wpon an expression to that effect 
of: the legislative will. How is it probable that the minor of 
sixteen years, would become liable? Was it not, under all 
the circumstances, equally probable, that he of thirty-six 
years, would also become liable? What then, is the differ- 
ence between him of sixteen, and him of thirty-six? 

It is objected in this case, that it would be absurd to sup- 
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pose that Congress intended the President “to call out and 
place in the military service,” those who had been already 
called out; and were already in service. Is the supposition 
any the less absurd w hen applied to the youth, who, upon 
reaching eighteen, is already in the service. It is apparent 
from sections one, three and thirteen, of the act of April 16th, 
that Congress intended the language above -quoted to apply 
toand embrace those already in the service—and that too, 
for a period. longer than twelvé months. The second sentence 
of the first section of the act, referring to. the wordsmbove 
quoted, is as follows: “All of the persons aforesaid, who 
are now in the armies‘of the Confedergey, and whose term of 
service will expire before the end of the war,” &c., showing 
that some were intended to be embraced whose term of ser- 
vice would not expire before the end of the war.. If persons 
already in service are embraced in the act of April, they must 
be also in that of September, since their language ¢s identical. 

It was objected further, that it could not have been intend- 
ed to send soldiers already in service to camps of instruction, 
and to use then for filling to the maximum other companies 
and regiments. But thesé provisions only apply to those who 
are to be enrolled, and those only ara to be enrolled who have 
not been inservice; seesections4and 6 of the act of April 13th, 
and the act of October 8th, 18@2, establishing camps of in- 
struction. 

It is objected further, that if any bounty or privilege had 
been given to those called out under this act, no one would 
suppose, for a moment, that the substitute of thirty-six would 
be entitled tothem? Why then suppose that the substitute 
of sixteen would be, on reaching eighteen? But, even admit- 
ting that they were embraced in the act, and hhad been so ex- 
pressly declared, they would not be entitled to the bounty 
or privilege, because not within the spirdt ‘of that portion of 
the act, giving them. 

It is argued that the regulation of the War Department di- 
recting soldiers in the service, over thirty-five years of age not to 
be discharged, is founded upon the view that they are not em- 
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braced within the body of the act. Thisis an error. It was 
founded upon that portion of the act which relates to this spe- 
cial subject matter: “All persons * * * over the age 
of thirty-five, who are now enrolled, &c., in regiments, &e. 5. 
hereafter to be re-organized, &c., shall be required ” to remain 
in service for ninety days, intplying that at the end.of that 
time they are to be discharged; act of 16th of April, set..1. 
Paragraph 4, general orders for 1862, No. 37, dated May 19th, 
respecting substitutes, is as follows: “the exemption is valid 
only sp long as the substitute is legally exempt;” that is, so 
long as he would, in his own place and right, have been 
exempt, had he not become a substitute, because he ceases to 
be exempt at once, as occupying the place of another. This 
order applies to the case before us, in which the discharge 
was given, in July, 1862, and is expressed to be in accordance 
with “the regulations on the subject.” This regulation, then, 
is as much a part of the discharge as if it had been written 
out in fall therein. An admission that the regulation being 
matter of legislation is void, would not vary this conclusion. 
The principle would be same-as if the discharge had been for 
a specific time, say six months, and in neither case, could the 
party get more than was promised him, and than he agreed 
to réceive. 

It is urged that the Secretary of War can only make regiu- 
lations as to the time, manner, &c., of receiving substitutes— 
that the regulation in question, is a matter of legislation, and, 
conflicting with that provision of the cogstitution which de- 
clares that the Legislative, Executive and Judicial Depart- 
ments shall be kept distinct, is void. But, suppose that Con- 
gress had, ‘itself, regulated the time, manner, &c., of receiving 
substituies, would not that have been matter of legislation ¢ 
And would it be any the less so, because it was done through 
its agent, the Secretary of War? In this view, all the rega- 
tions on the subject, are void, and so no one is entitled to dis- 
charge. But, that the Jndicial, and Legislative, and Executive 
powers (of course) may be exercised by the same subordinate 
agents, see Thompson v. Floyd, 2 Jones’ Rep. 313. 
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Upon any other construction than the one contended for 
by the Government, Congress, in passing the second act of 
conscription, legislated in the dark, as to how many they were 
calling into service; a conclusion forbidden by a proper re- 
spect for that enlightened body. 


Pearson, C. J. For the reasons given by me in the mat- 
ter of Irvin and in the matter of Meroney, I am of opinion.that 
the petitioner is entitled to exemption. In those cases, (see 
note*) I considered the subject fully, although-I was not aid- 





* Nole—IN THE MATTER OF IRVIN. 


The facts are, John N. Irvin, being liable. as a conscript under the 
act of April 1862, offered in July 1862, one Gephart as'his substitute; Gep- 
hart was 36 years of age, and in all respects a fit and sufficient substitute for 
the war, and was accepted by Maj. Mallett, commandant of conscripts, who 
thereupon gave Irvin gn absolute discharge. 

The petitioner avers he is advised that the conscription acts are unconstitu- 
tional, but'it is not necessary for the purpose of this case to decide the ques- 
tion. : e 

[It is admitted, that under the regulations of the War Department, Major 
Mallett Had full authority to aecept substitutes, and give discharges ; but it is 
. insisted that Irvin's discharge was afterwards, by the action of Congress, ren- 
dered of nowffect ; for the act of September, 1862, makes all persons be- 
tween the ages of 35 dnd 45, liable as conscripts; so Gephart became liable as 
a'conscript, by reason’ whereof he was no longer a sufficient substitute; and 
thus Irvin's discharge had no farther effect. If one, who is at the time liable 
as a ‘conscript, should be offered and accepted as a substitute, it may becon- 
ceded the discharge, obtained in that way, would be void, because no consid- 
eration is,received by the government, and the officer exceeds his authority. 
So, if after the conscriptior act of April, one who is under 18 years of age, is 
offered and accepted as a substitute, it may be conceded that the discharge 
would only be of éffect until the substitute arrives at the age of 18 ; for as it 
was known to tbe partiesthat the substitute himself would become liable at that 
date under a law then in force, it will be presumed that the contract and dis- 
charge were made in reference to that state of things,. and after the substi- 
tute arrives at the age of 18, the consideration fails, and the officer had no 
authority to grant a discharge for a longer time. 

But, in our case, there was, at the time, no law in force under which it was 
known to the parties that the substitute would afterwards be himself liable as 
& conscript; on the contrary,* he was in all respects #fit and sufficient sub- 
stitute for the war, and was accepted as such, and an absolute discharge giv- 
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ed by the argument of counsel. The subject has been filly 
argued before the Court, and I have reviewed my opinion 
previously given, with an anxious wislr to decide the question 





en ; so there was full consideration received by the governthent, and full au- 
thority on the part of the officer. The question is, does the subsequent ac- 
tion of Congress, to wit: the act of September, 1862, by its proper construc- 
tion and legal effect, repudiate and make void the contract and discharge ? 

The construction of acts of Congress, so far as the rights of the citizens, as 

distinguished from the military regulations, are coccerned, is matter for the 
courts. ‘ , 
Whether Congress has power to pass an act expressly making liable to 
conscription persons who have heretofore furnished substitutes, and received 
an absolute discharge, is a question not now presented, and one, which I 
trust, public necessity never will cause to be presented, as it would violate 
natural justice and shock the moral sense. 

In my opinion, the act of September, 1862, by its proper construction, does 
not embrace men who were before bound, as substitutes, to serve during the 
war. It is true, the act, in‘gereral words, gives the President power to call 
into military servicé all white men, residents, &c., between the ages of 35 
and 45; but this manifestly does not include men’ who are already in milita- 
ry service forthe war, for this plain reason: there was no occasion to include 
them, they were bound before; and the trae meaning and intent of the act is 
to increase the army by calling into service men who were not before liable. 
Suppose the act contained a provision giving a bounty of $500sto all men 
called into service under its operation, or providing that such conscripts should 
not be ordered out of their own respective States, would it be’ imagined that 
men who had previously volunteered for the ‘war, or were substitutes for the 
war, would be entitled to the extra bounty, or to thé special privilege of ré- 
maining in their own States? Sertainly not, because there was no need of 
legislation in order to make soldiers of them. , 

A decent respect for our law-makers forbids the courts from adopting a 
construction which leads to the conclusion that it was the intention, by*the use 
of general words, to include within the operation of the.act, substitutes who 
were already bound forthe war; not for the purpose of affecting them, but 
for the indirect purpose of reaching parties who had furnished substitutes,’ and 
in that, was asserting a power, which is at least doubtfal, and certainly in- 
volves repudiation, and a want of good faith: 

As thé conscription act does not include substitutes, the conclusion that 
Gephart is no longer sufficient as a substitute, and that Irvin's discharge is of 
no further effect, fails. 

It is considered by*nie that John N. Irvin be forthwith discharged with 
liberty to go wheresoever he will. 
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according to the proper eonstruction of the act of Congress. 
The argument and my consultation with Judge Barrte, con- 
firms my judgment as to the correctness of the views taken 





It is further considered, that the costs of this proceeding, allowed by law, 
be paid by James Irvin, (the officer arresting the petitioner,) tobe taxed by 
the clerk of the superior court of Rockingham county, according to the stat- 
ute in‘such cases made and provided. * 

The clerk will file the papers in this proceeding among the papers of his 
office. . R. M. PEARSON, Ch. J. 8. C. 

At Richmond Hill, July 9, 1863. 


*IN THE MATTER OF MERONEY. 


The facts of this case bring it within the decision ic “ The matter of Irvin.” 
That decision is put on the ground that the Conscription Act of Sept., 1862, 
does not embrace substitutes; and so the questions growing out of the reg- 
ulations prescribed by the War Department, “where a substitute Secomes 
subject to military service, the exemption of the: principal shall expire,” was 
not presented. , 

It seems to me that any one accustomed to judicial investigation cannot 
read the act and fail to come to the conclusion that it does not embrace vol- 
unteers and substitutes who were already bound. to serve for the war; a dif- 
ferent construction is excluded by the words used, and is inconsistent and re- 
pugnant to its provisions. 

The President is authorized ‘,to call out and place in military service all 
white men, &c.” The words “call out” and “place in military service” are 
not.applicable to men who are already in the military service for the war} no 
legislation was necessary to make soldiers of them. If only a part is calied 
for, provision is made for taking “ those who are: between the age of thirty- 
five and any other age less than forty-five,” can this be applicable to volun- 
teers and substitutes? It is further provided, that “those called out under 
this act, and the act to which it is an amendment, shall be first and. immedi- 
ajely ordered to fill to their maximum number the companies, battalions, &c., 
from the respective States, &c.,. the surplus, &c.” This supposes that the vol- 
unteers and substitutes composing the companies are to remain in the field, 
and the companies and battalions are to be filled. up by those who are order- 
ed into service under the conscript act. 

Again, how. can the regulation that all conscripts are to be sent to camps of 
instruction be applicable to volunteers and substitutes? Are they to be ta- 
ken from the army and sent to camps of instruction? Certainly not, be- 
cause they are not called out and placed in the military service under 
the conscription acts, but are bound for the war by the force of the original 
contracts of enlistment. i 
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by me in those cases, and I refer to the opinions filed by me 
as the ground of my present conclusion. 





I am informed that, soon after the conscription act of April, a regulation 
was made for the discharge of all volunteers for the war, who were over the 
age of thirty-five; and under it many were discharged, but the regulation 
was revoked, the War Department becoming satisfied that the act by its true 
construction did not apply to men who were bound by the tetms of eulist- 
ment to serve for the war. This is the same construction given by me to the 
act. Under it all volunteers and substitutes, whether over or under thirty- 
ty-five or forty-five, are to continue in service, because they are not embraced 
by the conscription acts. I can see no reason why this construction should 
not be followed to the further consequence, that as substitutes are not em- 
braced by the conscription acts, and do not become subject to military ser- 
vice as conscripts, the fact necessary to the application of the regulations 
of the War Department, does not exist; consequently, the question that may 
‘grow out of that regulation, is not presented. 

It is said the arrest of Meroney was ordered in disregard of the decision in 
the matter of Irvin, because the Secretary of War does not.consider the con- 
struction given to the conscription act of September “a sound exposition of 
the act.” The enquiry naturally suggests itself, who made the Secretary of 
War a judge? He is not made'so by the constitution—Congress has no pow- 
er to make him a judge, and has, by no act, signified an intention to do so.— 
It is true, for the purpose of carrying acts of Congress into effect, the Secre- 
tary of War, in the first place, puts a construction on them, but his ‘construc- 
tion must be subject to the Judiciary, otherwise, our form of government is 
subverted—the constitutional provision by which the Legislative, Executive 

» and Judicial departments of the governmett are separate and distinct, is vio- 
lated, and there is no check or control over the Executive. 

According to the view taken by me, it is not necessary, for the purpose of 
this case, to decide upon the legal effect of tae regulations prescribed oy the 
Secretary of War in regard to receiving substitutes, but as those regulations 
are relied on as authorizing the arrest of the petitioner, it is proper for me to 
say that many objections, entitled to consideration, may be urged to the pow- 
er of the Secretary of War, to make the regulations in question. The enact- 
ment under which it is assumed, that the power to make a regulation that 
“in all cases where a substitute becomes subject to military service, the dis- 
charge of the principal shall expire,” comes within the scope of the power 
confided by Congress, in the 8th section of the conscription act of April, 
1862, in these words: Persons not liable for duty may be received as sub- 
‘stitutes for those who are, under such regulations as may be prescribed by the 

of War.” ’ 

The obvious construction of this section seems to be=substitutes may be 
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Barrie, J. My opinion concurs with that of the Chief 
Justice, that a person liable to military service as a conscript 
under the act of April, 1862, and who, by virtue of the 9th 
section of that ‘act, regularly procured a discharge by fur- 
nishing a proper substitute, cannot be again enrolled asa 
conscript under the amendatory act of September, 1862, 
though such substitute may have been, when received, be- 
tween the ages of thirty-five and forty-five years. 

Cases like the present, have been so often and so recently 
decided: in the same way by different Judges, and the rea- 
sons upon which the decisions were founded, have become so 
generally known through the medium of the newspapers, that 
it is unnecessary for me to do more than to state briefly my 
conclusions on the subject. 

Persons between the ages of eighteen and thirty-five years, 





deceived on two conditions, one implied, to wit: The substitute must be ar 
able bodied white man, fit for military service in the field; the other ex- 
pressed, to wit: The substitute must be a person who is not liable to milita- 
ry duty under the existing law; the time, place and manner of receiving sib- 
stitutes, in which is included the mode of deciding whether he is an able bo- 
died white man not liable to duty, to be regulated by rules prescribed by the 
Secretary of War. 

If the regulation, in question, be confined to cases where. the substitute be- 
ing under the age of 18, afterwards arrives at that age and becomes liable to 
military duty, it accords with the provision of the act. But, if it be extend- 
ed to cases where the substitute is not at the date of the contract of substitu- 
tution liable to duty, but is afterwards maae liable by a subsequent act: of 
Congress, it departs from, and goes beyond the provisions of the act by ad- 
ding a third condition, and the power to do so, may well be questioned; es- 
pecially, where the regulation as well as the act of Congress, which is sup- 
posed to give it application, are both subsequent to the contract of substitu- 
tion, and the discharge is absolute on its face. For. illustration, suppose a 
regulation to be prescribed that in all cases where the substitute is killed or 
disabled, or where he deserts, the discharge shall expire, which stand on the 
same footing, with the regulation that the discharge shall expire if the sub- 
stitute is made liable to duty by asubsequent act of Congress, for all add a third 
condition to the two imposed by the act, and it may be urged against them 
that the power to add other conditions than those contained in the enact- 
ment is an act of legislation, which Congress has no right to delegate to a de- 
partment of the Executive branch of the Government, and of course an in- 
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who have furnished substitutes, are certainly not within the 
meaning of the Act of September, 1862, because that act is a 
éall, in express terms, for persons between thirty-five and-for- 
ty-five years of age. Volunteers and substitutes between the 
latter ages are not embraced, :because, beifig already in the 
military service, they cannot, with any sort of propriety of lan- 
guage, be said tobe called out and placed in that service, nor ean 
it, for amoment, be believed that such volunteers and substitutes 
were intended to be taken from the ‘companies and regiments 
of which they were already members and sent off to fill up 
other “companies, battallions, squadrens and regiments.” 
Not being liable to be called into service under this act, the 
substitutes cannot be taken away from their principals by 
force of the act, so as to leave the latter liable again under 
the act of April, 1862, as having no person substituted and 
serving in their stead. If such principals cay be made liable, 
then, it must be on account of some condition, either express- 
ed or implied, contained in the discharges. The enly pre- 








tention to do so, can only be inferred from plain and - direct words, and the 
words, in this instance, are satisfied by the construction stated above. 

The same question of construction is presented in the matter of Huie, from 
Cabarrus county, under a clause in the exemption act, which exempts all 
persons who shall be held unfit for military service in the field wnder rules 
to be prescribed by the Secretary of War, where the power is confinéd to 
making rules to ascertain whether the person is or is rot fit for military ser- 
vice in the field, and it is decided that the act does not confer power to pre- 

scribe a rule under which a citizen may be taken asa conscript, although 
held unfit for military service in the field, of the ground, that he may answer 

. some purpose in the hospitals, &c. These instances tend to show the wis- 
dom of the Constitution in not confiding legislative, judicial and executive 
powers to any one department. 

I am of opinion, that the petitioner is entitled to:exemption. i 

Therefore, it is considered by me, that P. P. Meroney, be forthwith dis~ 
charged, with leave to go.wherever he will. It is further considered, that 
the costs of this proceeding, allowed by law, to be taxed by the clerk of the 
superior court of Rowan county, according to the act Of the General Assem- 
bly, be paid by Jesse’ McLean, (the enrolling officer.) * 

The clerk ‘will file the papers in this proceeding among the papers in his 
office and give copies. R. M. PEARSON, Ch. J. 8. C. 

At Richmond Hill, July 4th, 1863. 
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tense for an express condition is a recital in their-discharges, 
that they are given under the orders and regulations of the 
War Department. The regulations of that departmen‘; made 
at the time when the dischargés were granted, were, that the 
substitute sheuld not be liable to military duty, and_ should 
be found, upon an examination by a surgeon or assistant str- 
geon of the army, to be sound, and.in all respects fit for mili- 
tary services see Gneral Order, No. 29. Thé Secretary of 
War had no power afterwards to ‘make an order to havea re- 
trospective operation to affect rights already attached. The 
Legislature may pass retrospective laws, but it is very certain 
that no other department of the \government can. I con- 
elude, then, that the discharges were not subject to any ex- 
press condition of the kind, contended for. 

Neither can any such eondition beimplied. Tf-any can be 
implied, it can only be upon the ground that the conditional 

“event was in the contemplation of the parties at the time the 
discharge was given. When the act of Apri} 1862, gave to 
conscripts the right to employ, as substitutes, persons not lia- 
ble under that act to perform military duty, could it have been 
contemplated by the parties, that the substitutes were to be 
taken away by another act of Congress, to be passed in a few 
months afterwards? Such a contingency was not so proba- 
ble as that the substitute might desert, or die of disease, or be 
killed in battle, and yet no person contends that these contin- 
gencies-should be regarded as conditions ‘implied in the dis- 
charges. The truth is, it was a casws omissus, for which 
Congress neglected to provide, and it is too,late for the War 
Department to-attempt to remedy the mischief, by assuming 
to legislate under the name of regulations. 

Whether Congress has the power to apply a remedy, and 
whether it is expedient for it to exercise frat power, if it has 
it, is a question w it isnot my province to decide. Ihave 
discharged the only duty which devolved on me in thigcase, 
when I say, I think that the petitioner is entitled to his dis- 
charge. 

‘Per Curiam, Petitioner discharged with costs vi named the 

' officér seizing him. 
5 
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In the matter of SOLOMON N. GUYER, a blacksmith. - 


Soldiers who had been “placed in ,the.military service of the Confederate 
States in the field,” under the conscription act of April, 1862, and were so 
at the time of the’passage of the exemption act of 11th Oct. 1862, were 
held not to be entitled to exemption under that act. ; 

But where a blacksmith, after being so enrolled was, at the time of the passage 
of the exemption act, not So placed in service in the field, but was detailed 
to work on a government contract, and did’so work at his trade, at accus- 
tomed wages, hot having received any bounty, pay, rations or clothing, up 
to that time, it was held that he was entitled to exemption. 


The petitioner was a blacksmith, and had worked at the 
trade for ten years. In May, 1862, he quitted his shop and went 
to work in the armory of one B. Weathersbie, who was en- 
gaged in working for the State of North Carolina. ,On the 
Sth of July, hd was enrolled as a conscript, and shortly there- 
after, was detailed at Weathersbie’s request to work in his 
armory, where he remained, until the contract was abandoned 
in the latter part of March, 1863, From’ the last of March 
to 19th of May, the petitioner was in the service of Capt. 
Coffin, in command of the armory, and was working there at 
his trade of a blacksmith; whence he was directed by Coffin 
to report to Lieut. Anderson, enrolling officer for the 6th Con- 
gressional District ®f North Carolina, which he did as soon 
as he could find him, to wit: on 22d May, 1863. He then 
filed his affidavits for exemption, and the proofs necessary to 
sustain his application, and insisted on his discharge, but this 
was refused, and he was sent to the camp of instruction near 
Raleigh, where he was detained, and is still detained by the 
order of Col. Peter Mallett, commander of the said camp of 
instruction. Up to the time of the arrivakof petitioner at the 
campy hé had never received. any bounty, pay, rations or 
clothing: but since then, he received a few articles of cloth- 
ing, (which are specified in the proofs,) and-his daily, subsist- 
ence. For these causes, he applied for a writ of habeas cor- 
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pus to this Court, and on its. return, with, the cause of his de- 
tention, the cause was argued by 


Gilmer and Scott, for the petitioner. 
Strong, Dist. Atto. of Confederate States, and Bragg, contra. 


Pearson, OC. J. For the reasons given by me in my opin- 
ion, Jn the matter of Nicholson, the Court is of opinion that 
the exemption act of October 11th, 1862, applies as well to 
the conscription act of April, 1862, as to the conscription act 
of September, 1862, and the reasoning in Nicholson’s case is 
now referred to as the ground of the decision of the Court on 
that point.* 


* Note—-IN THE MATTER OF NICHOLSON. 





The facts are: Nicholson is thirty-three’ years of age, is a miller and mill- 
wright—skilled in both trades, He was enrolled as a conscript 8th of J uly, 
and was ordered into service 15th of July, 1862. Between the 8th and 15th 
of Jily, he applied to the Commandant of conscripts for a special exemption 
as‘a miller; this was refused; he, nevertheless, failed to report, and continued 
at his trade as a miller, as he had habitually done for many years before. In 
August, 1862, he went into the armory of Lamby& Co., expecting to be de- 
tailed, but left before the detail was made, @nd set into work for one Ship- 
man, asa mill-wright, where he worked until the lst January, 1863, when 
he went to Virginia, and set to work as a mill-wright for one Lamb, where 
he remained actually employed at his trade until March, when, coming into 
this State, on a visit to his family, he was arrested as a recusant. cons¢ript. 
He has, made the affidavit as required by the exemption act. 

In the matter of Mills, a shoemaker, and Angel, a wagonmaker, I deci- 
ded that the exemption act, October 11, 1862, applied as well to the con- 
scription act of April, as to the conscription act of September. I see no rea- 
son to change my opinion. The act adds to the list of exemptions contained 
in the exemption act of April—uses general words applicable to both con- 
scription ‘acts, “all shoemakers, tanners,” &c,—makes no distin¢tion be- 
tween persons under or over thirty-five, and repeals the former exemption 
act, showing obviously that the intention was in reference to theconscription 
act of April, to put the last exemption act in place of the act repealed, and 
make one exemption act ‘answer for both conscription acts. If this be not 
so, there are no exemptions between the ages of eighteen and thirty-five, and 
Governors of the States, Judges, members of the Legislature, &c., under the 


age of thirty-five, are liable as conscripts; nay, all persons; although “ unfit 
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In regard to the proper construction of the exemption act, | 
in its application to the conscription act of September, 1862, 
the Court is not called on to express an opinion, as there is no 
ease before it, which involves the question. 

In regard to the proper construetion of the exemption act, 
in its application to the conseription act ef April, 1862, the 
Court is of opinion that no person is embraced by its provi- 
sions so’as to be entitled to exemption asa shoemaker, tanner, 
&c., who was, at the date of its passage, in the army as a sol- 








for military service, by reason of bodily or mental infirmity,” “are liable-as 
conscripts, if under the age of thirty-five. Such a construction is inadmissa- 
ble. . It was said by Mr. Scott, on the argument, “ This difficulty is met by 
the power given to the President to make special exemptions.” But it could 
not have been the intention to make Governors, Judges and members of the 
Legislature dependent upon the pleasure of the President; the object ‘was to 
entitle them to exemption, by law, and not by favor: 

It was also said, if the act applies to the conscription aet of April, it must 

have a retro-active effect, and its construction will present many difficulties. 
That is true; but when the clear inténtion of the law-makers that the one 
act should apply to the other, it becomes:the duty of the Judges to adopt 
such-a Censtruction as will make them fit inthe best way they can be put 
together. 
‘In the matter of Mills and Angel, it was not necessary to fix on the time 
when the act requires the party to be actually employed at his trade, for they 
were not ordered into service until after its passage, and were, without de- 
fault, actually employed at their trades, both at the passage of the act, and 
when ordered into service, and taking either date as “the time” were enti- 
tled to exemption. 

in this case, the point is directly presented. If “ the time” be when the 
party is ordered into service, then Nicholson was entitled to exemption, and 
his subsequent conduct in keeping out of the way, and going to Virginia to 
avoid an arrest, does not prejudice his right, it being induced by the unau- 
thorized act of Government officers in attempting to arrest him, although the 
more commendable eourse would have been to iasist openly on his right. If 
however, “the time” be when the exemption act passed, then he was liable 
a8 a conscript, and although actually employed at his trade, cannot claim for 
that reaSon, to stand on higher ground, in this respect, than if he had been 
in the army, because of the’maxim, “no man shall take advantage of his own 
wrong.” ; 

The clause; under consideration, dées not (except indefinitely, in the pro- 
¥iso,) refer to the time when the person claiming to be exempted, must Be 
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dier; that is, who had, prior to the passage.of the act, been 
placed in the military service of the Confederate States in the 
field. But that all “shoemakers, tanners, &c., under the age 
of thirty-five years, who had not been, prior to the passage of 
the act “ placed: in the military service of the Confederate 
States in the field,” are embraced by'its provisions, and are 
entitled to exemption, whether the fact of the party’s not hav- 
ing been placed in military service in the field, be owing to 
his not having arrived at the age of eighteen years, or to his 





actually employed at his trade. It makes no é€xception of persons then in 
service, or who had been ordered into service, and puts the stress on the fact 
of actual employment. ' It isin these words: “ Allshoemakers, tanners, &c., 
skilled and actually employed in the said trades, habitually engaged in work- 
ing for the public, and whilst so actually employed, provided, said persons 
shall make oath, in writing, that they are so skilled and actually employed 
at the time, as their regular vocation, in one ef the above trades, which affi- 
davit, shall only be prima facie evidence of the facts therein stated.” 


In reference to the conscription act of September, it is cléar, “the time” is 
when the party is ordered into service ; that: being the time when the affida- 
vit is called for, to enable him to claim exemption. But in reference to the 
conscription act of Apzil, it is notse easy to fiitshe time. The difficulty arises 
from the fact, that the exemption act is applica le to beth conscription acts; 
oneof which, was passed six months beforeithg other, and after it had, in a great 
measure, been carried igto effect, In my opinion, “ the time” is the same in 
reference to the act of April, as in reference to the act of September, to wit, 
when the party is ordered into service. Had the time of the passage of the 
act been intended, it is reasonable to presume, that the words would. have 
been “ now actually employed,” as in the clause just preceding, in respect to 
physicians, “ at this.time.” The policy of exempting shoemakers, &c., being 
not to faver the individual, but to subserve the public interest, which was 
greatly prejudiced by taking tradesmen from their occupations—it was im- 
material whether the tradesman was under or over the age of 35 years, 

The material inquiry is, was he working for the public at the time, which 
naturally refers to the time when he was called off from his trade—taking 
the distinction between volunteers, who, of their own accord had quit their 
trades, and conscripts, who had been taken from their trades by act of law — 
and should be considered in reference to the intended exemption as still at 
their trades. This construction is called for by the rule, “ the same words in 
the same statute, ought to have the same meaning,” and as in reference to 
the act of September, the meaning certainly is, when. the party is ordered 
into service, the same words cannot have a different meaning im refereace 
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not being in the State, or to his not having been enrolled by 
an oversight or neglect of duty on the part of the enrolling 
officer, without default on the part of the party himself, (which 
is one of the cases before us,) or if-enrolled, that he was not 
ordered into service by similar laches of the officer, (which is 
another case before us,) or to the fact that when enrolled, the 
party was detailed to work as a shoemaker, or blacksmith, or 
wagonmaker, in the employment of a government contrac- 
‘tor, the person so detailed, receiving no bounty, or pay, or 





to theact of April. Had it not been the intention to include all shoemakers, 
&c., without regard to age, this result would have been avoided, by adding 
the words, “ provided no shoemaker, &c., shall be exempted, who is now in 
service, or has been ordered into service.” So, the question is narrowed to 
this: Can the Courts add these words to the act? I see no ground on which 
the omission, if it be one, can be supplied by construction. It was urged by 
Mr. Scott, that the public interest required as many soldiers as could be rais- 
ed, therefore, an intention to exempt any, who were already in service, or 
who ought to have been in service, can only be infered from plain and direct 
words. This was met by Mr. Gilmer with the’ suggestion, that the public 
interest required that tradesmen should not be taken from their vocations, 
and that those who have been takén off by act of lav, should be allowed to 
return; as it was seen the publie interest had been prejudiced, and it was a 
matter of difficulty for the people to get a pair of shoes, or have a plough 
sharpened, c., and that the benefit of a matter of doubt, if there be one, 
arising from a want of precision in an act of Congress, should be given to the 
citizens, rather than to the Government. 

Giving to these suggestions, _proper consideration, the inquiry, whether the 
intention was to consult the public interest in the army or at home, can only 
be answered by the words used. The clause, under consideration; does, “ in 
plain and direct words,” exempt all shoemakers, &c., and does not except 
those wito are in the army, or ought to have been in the army, at the pas- 
sage of the act, and the indefinite words in the proviso, “actually employed 
at the time,” cannot, by any reeognized rule of construction, make the ex- 
ception. 

And. it does, “in plain and direct words,” repeal the exemption act of 
April. This fact has an important bearing on the question of construction ; 
for, if it was not the intention that the additional exemptions should apply to 
persons under thirty-five, why repeal that act? And if such was the intention, 
the only way in which it can be carried out, and the exemption act be made 
to fit the conscription act of April (with a few exceptionable cases like Mills and 
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rations, or clothing, as a soldier, but receiving only his accus- 
tomed wages as a journeyman tradesman, of which kind is 
the case now under consideration, and several other cases be- 
fore us, or whether they had been allowed to remain at home 
“as a reserve,” receiving no pay as soldiers, under the provi- 
sions of the sixth section of the conscription act of April.— 
In other words, we draw the dividing line between those who 
had become soldiers, and those. who had not /eft the walks of 
private life, and were actually employed in their respective 
trades at the date of the passage of the exemption act. 

The task of making an application of the exemption act to 
a conscription act, which was passed six months before, and 
had, in a great measure, been carried into effect, (as I say in 
Nicholson’s case,) is a very difficult one. It is hard to make 
the one fit the other. The Court has been aided by very full 
and able arguments at the bar, and after weighing the sug- 
gestions offered pro and con, and taking into consideration the 
act of 9th of October, 1862, (two days before the exemption 
act,) which authorizes the President to detail from the army, 
persons skilled as shoemakers, (not exceeding two thousand,) 
to make shoes for the soldiers, to which our attention was for 





Angel) is to give it relation to the time when the party was ordered into service 
and taken from his trade. 

Whether shoemakers, &c., who were in service as conscripts when the 
act passed, can now claim exemption, or would be taken to have waived the 
right, by acquiescence, in afterwards receiving pay, &c., is not the question 
now presented. , 

Nicholson certainly has done no act that can amount to a waiver of his 
right; he has not received the State bounty—has received no pay, and has 
done nothing from which acquiescence can be applied. 

It is considered by me that Nicholson is entitled to exemption, and that he 
be forthwith discharged, with leave to go wherever he'will. It is also con- 
sidered, that Lieutenant Anderson (the enrolling officer) pay the costs of thig 
proceeding, allowed by law, to be taxed by the clerk of the superior court of 
Guilford county, according to the statute in such a case made and provided. 

The clerk will file the papers in this proceeding among the papers in his 
office, and give copies to Nicholson and Lieutenant Anderson. 

ee R. M. PEARSON, Ch. J. 8. C. 
At Richmond Hill, May 4th, 1863. 
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the first time called by Mr. Bragg, and of which neither mem- 
ber of the Court was before apprised, we have come to the 
conclusion stated above. TLawy 

On the one hand, a construction confining the operation of 
the exemption act to the few persons who may have arrived 
at the age of eighteen years, after the passage of the conscrip- 
tion act, and the few exceptionable cases where persons under 
thirty-five years of age had, by the omissions of the Confed- 
erate officers not been enrolled, would certainly be restrict- 
ing it too much; on the other, to extend its operation to all 
shoemakers, tanners, &c., who were in the army, would seem 
to carry it too far, and the act referred to (9th October,) tak- 
ing men out of the army, by detail, to make shoes for sol- 
diers, (restricting the number to twe thousand,) is inconsist- 
tent with the fact, that two days thereafter, it was the inten- 
tion to take “all shoemakers, tanners, &c., from the army, 
and send them home to work at their trades. So, that broad 
construction is exeluded. The same act furnishes proof that 
the members of Congress were aware of the fact that the 
number of artizans, working at their respective occupations, 
was not enough to supply the neeessities of the public. From 
this we arrive at the conclusion, without going into a particu- 
lar examination of the words used, that all soldiers were to 
continue in service, and all who were at ':ome, actually em- 
ployed at their trades, should remain there, and be exempted 
as long as they should continue to work at their trades, at 
prices not exceeding seventy-five per cent. on the cost of pro- 
duction. 

This construction varies in some measure, from that given 
by me to the act in the opinion delivered Jn the matter of 
Nicholson ; but the difference does not affect any case now be- 
. fore us; the distinction being that in my opinion then, soldiers 
were embraced by the exemption act, but those who failed to 
make their election, and afterwards received pay, rations, 
clothing, &c., were to be considered as having waived their 
tight to exemption; whereas, in the opinion of the Court, in 
which I fully concur, soldiers or persons who had been placed 
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im the military service im the field, were not embraced by the 
exemption act. Its practical application to the only case of 
the kind before us, (Jn the-matter of Diwon,) results in the 
same way. He was under thirty-five, was in the army as a 
conscript when the exemptiop act passedhad received the 
bounty, pay, &c., of a soldier afterwards, up to November, 
1862, and was not entitled to exemption; whether on the 
ground that the exemption act did not embrace his case, or if 
it did, that he had waived the-right, makes no difference, as 
in either view, he was to be remanded. 


Per Crnism, Let the petitioner be discharged, and. recov- 
his costs. 





Jn the matter of BARFTELD GRANTHAM, a shoemaker. 


The conscription act requires that the trade on which the claim of a mechanie 
to exemption is based, shall be his regular occupation and employment, and 
not that at which.he may work occasionally and at odd times. 


The facts are stated in the opinion of his Honor. 


Hverett, for the petitioner. 
Strong and Bragg, contra. 


* 
Barrie. The petifioner claims to be exempt from mili- 
tary service. as a conscript, upon the ground that he was a 
shoemaker. The testimony offered in support of his claim, 
shows that for some years past, he had a'small farm on which 
he worked during the spring and summer, but during fall 
and winter he made shoes for his own family, and for some of 
his neighbors. In August, 1862, he commenced, and contin- 
ued to do more work in the business of making shoes than he 
had been previously accustomed to do, though it does not ap- 
pear that he devoted himself exclusively to that occupation. 
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This proof is not, in our opinion, sufficient to establish the 
right to the exemption for which the party contends. . The 
conscription act requires that the trade upon which the claim 
of a mechanic to exemption is based, shall be his regular oc- 
cupation and employment, and not that at which he may work 
occasionally and at odd times. A mechanic is excused from 
military service, not for his own ease, and as a favor to him- 
sett, but for the benefit of the public, whom, it is supposed, 
that he can serve better by working at his trade, than in any 
other way. He must stand towards the community upon the 
same footing that a.common carrier does, so that all persons 
who may have occasion to claim the aid of his services, may, 
at all seasonable times, be able to obtain it. 

The petitioner has not shown himself to be within the lim- 
its of this rule, and his application for a discharge is, there- 
fore, rejected. 


Per Curiam, Application rejected. 





In the matter of MOORE W. DOLLAHITE, a School Teacher. 


A school master whose occupation had beer suspended for twelve or eighteen 
months, within the term required for his previous pursuit of the business, 
is not entitled to an exemption under the act of Congress, pa on the 
11th of October, 1862. Fs ! 


This was a petition for a habeas corpus by the plaintiff, who 
is a citizen of Person county. The facts of the case appear 
from the opinion of the Court. 


Winstead, for the petitioner. 
Strong, Dist. Atto. of Con. States and Bragg, contra. 


Bartriz, J. The petitioner claims to be exempted from 
military service, in the army of the Confederate States, upon. 
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the ground of being the teacher of a school. The clause of 
the exemption act, which relates to his case, is as follows :— 
“all presidents and teachers of colleges, academies, schools, 
and theological seminaries, who have been regularly engaged 
as such, for two years previohs to the passage of this act,” 
which was the 11th October, 1862. He states that he had 
been engagéd as a teacher for ten or twelve years before the 
passage of the conscript act, but that his school had been sus- 
pended for twelve or eighteen months, in consequence of the 
troubled condition of the country. He states further, that at - 
the time of his enrolment, he was again engaged in teaching 
a school. 

It seems from the papers which accompany the petition, 
that the case of the petitioner had been referred by the com- 
mandant of the camp of instruction, to the Bureau of Con- 
scription at Richmond, when the following decision was pro- 
nounced: “Exemption declined. The object of the law of 
October 11th, 1862, in defining eertain classes to be exempt 
from the operation of the conscript acts, was not to attach 
privileges to those classes, but to abstain from breaking up the 
existing civil and industrial organizations of the country.— 
Exemptions, therefore, have reference to the status at the date 
of the passage of theact. No antecedent or subsequent com- 
ing within the classes enumerated, can entitle to an exemp- 
tion. In the case of school teachers and physicians, the pro- 
fession, must not only have been in existence on October 11th, 
1862, so the pursuit of it, both then and for a specified 
time hae We concur in the above decision, and think 


that the reasoning upon which it is founded, fully sustains it. 
Ag-to the time when the status of some of the enumerated 


classes is to be fixed, we may differ in opinion from the dis- 
tinguished head of the Bureau of Conscription, but as to 
school teachers and physicians, the act is express, and leaves 
no room for doubt. 

Per Curiam, The petitioner must be remanded back to 
the custody from which he was taken, and 
must pay the costs of this proceeding. 
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In the matter of ELIAS RITTER. 


A person who had been drafted, and who had putin a substitute that was ac- 
cepted by the officer appointed to act on that business, was /reld not liable 
to be conscripted under the act of September, 1862. 

The circular of the War Department, dated 20th October, 1861, allowing sub- 
stitutes to be received after the companies were formed and actually in the 
service, applies, by a liberal construction, to eompanies while in the. condi- 
tion of being formed and organized or recruited, and when a substitute is 
received under the latter circumstances, several of the formalities for ob- 
taining a discharge, become immaterial. 

Petition for a Haneas Corrvs, before the Supreme Conrt, 
Elias Ritter, the petitioner, on the call on the State of North 
Carolina for troops, was drafted on 25th of February, 1862, 
to go into actual service. He then hired a substitute over 
eighteen years of age, by the name of Medlin, for three years 
or the year, who was received by Col. Richardson, an officer 
authorised by the government to receive substitutes. Medlin 
entered into the service for the war, and the petitioner receiv- 
ed his discharge from Col. Richardson. Under the conscrip- 
tion act of April, 1862, Ritter was not called on, (being over 
thirty-five,) but under that of September, 1862, (being under 
45) he was enrolled and ordered into the camp, rear Raleigh, 
and was held there against his will by the officer in command. 

It was insisted, on the argument, that as no company was 
organised when the substitute was offered and received, that 
he did not, and could not, comply with the requisitions of the 
department in furnishing of substitutes. 

The regulations of the War Department, alluded to above, 
are as follows : : 

“ War Department, Richmond, Oct, 26, 1861. 

“1. When any non-commissioned officer or soldier of the 
volunteer service desires to procure a substitute, he shall first 
obtain the written consent of the Captain of his company and 
of the commander of his regiment or corps, a duplicate of 
which he shall forward to the substitute. 

‘2. The substitute shall then obtain from some surgeon and 
some. commissioned officer in the service of the Confederate 
States, a certificate of his fitness for service and of his having 
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been mustered into the service of the Confederate States. for 
the war, no matter what the term of the service of his: 
principal may be, and these several, certificates shall serve as 
a passport to the holder to join the regiment or corps to which 
his principal belongs—he paying the, expenses of his own 
transportation. ; 

“3, When a non-commissioned officer or soldier is entitled 
to discharge, by reason of a substitute, the Captain of his 
company and the commander of his regiment or corps shall 
give him a certificate to that effect, stating that the substitute 
furnished, according to the regulations, is actually on duty 
with the regiment or corps; that the holder of the certificate 
is in no wise indebted to the Confederate States, and that he 
is not entitled to transportation at the expense of the govern- 
ment, and this certificate shall serve the holder as a passport 
to leave the camp and travel to his home. 

“4. Ifit shall be found that a non-commissioned officer or 
soldier, discharged by reason of a substiute, is indebted to the 
government, the commander of the regiment or corps giving 
the discharge, wil} be held accountable for the same, and any 
back pay due said non-commissioned officer or soldier, shall 
be drawn and receipted for by the substitute at the next pay 
day. 

“5, Commanders of regiments.or corps shall, under no cir- 
cumstances, permit substitutions in their commands to ex- 
eeed one per month in each company, and all such cases shall 
be noted in the following morning report of the regiment or 
corps, in"which they occur, and in the next muster roll and 
monthly return.” 


McDonald, for the petitioner. 
Strong and Bragg, contra. 


Pearson, OC. A We are of opinion that the circular, from 
the war department, dated October 20, 1861, by which sub- 
stitutes were allowed to be received after the companies were 
formed and actually in service, applies, by a liberal construe- 
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tion, to the companies while in the act of being formed or or- 
ganized, or recruited, without the necessity of the details, 
which were made material by the fact that when the party 
was in service, and wished to put in a substitute, many cir- 
eumstances had to be attended to, in order to prevent confu- 
sion—as the back pay or indebtedness of the principal and 
mode of getting home, and then to allow too many at a time, 
might disorganize the company; but when the companies 
were in the act of being organised, no considerations of that 
nature were presented, and the purpose was fully answered, 
by putting in an able bodied man for the war, and if proof can 
be made that these essentials were complied with, the object 
is fully answered when the substitute went into the service, 
and is still there, or has been killed, or disabled. 





Per Curiam, Petitioner discharged. 








SYLVIA CAROLINE WALLIS v. LOUISA A. WALLIS. 


A widow, uader twenty-one years of age, cannot be appointed an adminis- 
tratrix. But the Court may appoint an administrator during her minority, 
and on her arriving at full age, grant her the administration. Or, jt may 
give the office to her appointee. 

On an appeal to the Superior Court, from a grant of administration, it is not 
proper in that court, on the reversal of the order below, itself to make the 


appointment, but to order a procedendo to the County Court. © 


Apreat from an order of the County Court, appointing an 


- administrator, tried before Battry, J., at the Fall Term, 1860, 


of Onslow Superior Court. 
The plaintiff, as the widow of James G. Wallis, was ap- 


pointed by the county court of Onslow, administratrix. It 
appeared that at the time of this appointment, she was only 
about seventeen yearsold. The defendant, who is the mother 
of the intestate, oppesed the motion in the court below, on 
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the ground that the plaintiff was under age, and on the further 
ground, that shé, (defendant,) was the greatest creditor of the 
intestate, and appealed from the judgment. 

The Superior Court reversed the judgment below. A mo- 
tion was then made to grant letters to the appointee of the 
plaintiff, which was allowed by his Honor, and the defendant 
appealed. 


McRae, for the plaintiff. 
Donnell and Humphrey, for the defendant. 


Pearson, C. J. “We concur with his Honor in the opinion 
that the County Court erred in granting letters of administra- 
tion to Caroline Wallis, the widow of the intestate. As wid- 
ow, she was entitled to the administration, but the Court 
could not grant it to her until she arrived at the age of twen- 
ty-one years, for the law presumes that before that age, she is 
not capable of discharging the duties of administratrix. 

She did not, however, on that account lose her right, and, 
in order to preserve it, the Court might have granted letters 
of administration to some other person, durante minoritate, 
so that when she arrived at full age, the general administra- 
tion could be granted to her. Or the Court might have grant- 
ed the administration to such person as she should appoint ; 
Ritchie v. MeAuslin, 1 Hayw. 220; Pearce v. Castrix, 8 
Jones 73. 

In the Superior Court, his Honor decided correctly that the 
appointee,was entitled to the administration ; but he erred in 
grauting the administraticn, instead of directing a procedendo 
tothe county court. This wasdone in Pearce v. Castrix, supra, 
as we find by a reference to the record, although it is not set 
out by the reporter, and such has been the practice since the 
adoptiof of the “ Revised Statutes.” The county court has a 
peculiar jurisdiction in the probate of wills and granting let- 
ters of administration. It is substituted for the Court of Or- 
dinary in England. The original will is to be filed there— 
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the returns are to be made there by executors and administra- 
tors, and the settlement of estates is to be made there. 

We presume his Honor was misled by the case of Blunt v. 
Moore, 1 Dev. and Bat. 10. That case was decided under the 
actsof 1777; Laws of North Carolina, ch. 115, s¢e 58, which di- 
rects the Superior Court, in case of appeals, to grant letters 
of administration. That provision is omitted in the Revised 
Statufes, and also in the Revised Code; see ch. 46, sections 1, 
2, 3, chapter 4. sec. 2, chap. 31, sec. 17, from which it is evi- 
dent that the letters of administration are now to be granted 
by the county courts, and, in cases of appeal, after deciding 
who is entitled to administration, the superior court should 
order a procedendo. For the error, in this respect, the judg- 
ment is reversed. 


Per Courram, Judgment reversed. 





RICHARD J. MILLSAPS v. ARCHIBALD McLEAN, ef al. 


Where one, by will, gave all his slaves, equally to be divided among his four 
children, ancafierwards, by deed of gift, gave two of them, by name, to 
one of his children, there is no rule of law preventing the donee of the two 
from coming in for an equal share of the residue. 

Where, on a petition for the partition of slaves, the County Court ordered 
that partition should be made in certain proportions, and appointed com- 
missioners to make it according!y, and on an appeal to the Superior Court, 
the order was reversed and the division ordered in different proportions, it 
was held that the Superior Court was not in possession of the whole case, 
by the appeal, and that a procedendo to the county court was proper. 


Perrrion for partition of slaves, heard before Barry, Judge, 
at the Fall Term, 1862, of Robeson Superior Court. 

Neill McLean, by his last will, executed in 1846, gave to 
his wife, Nancy, her dower in his land, and among other be- 
quests of personal property, he bequeathed to her, as follows : 
“also, all my negro slaves, all my crop of corn, cotton, peas- 
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and potatoes, during her widow-hood, then,< after'that, to: 
be equally divided between all my heirs. I also, will ' and 
bequeath to my. two sens, Archibald and Daniel W.. MeLean, 
all my lands.te be equally dividéd between them.” 

Afterwards, to wit, in 1853, after the marriage of his daugh- 
ter, Mary Ann, with Riehard: J. Millsaps, Neill MeLean, by 
a deed of gift, dnly exeeuted, gave to her, two, slaves, Calvin 
and Roge, which were of his estate when the abeve-mention- 
ed will was written ;.and to her son, Neill Millsaps, a negro 
child, named. Harriett... R, &.. Millsapyps and his wife filed 
this petition in the eounty-court ef Robeson, agninst the above 
named Arehibald and. Daniel MeLean,.and another son, Na- 
thaniel, alleging that she, with her three: brothers, are the 
only children of the testator, and that these petitioners are 
entitled to certain slaves, (naming them,).as. tenants in .com- 
mon, under the will of Neill Mckean, 

The defendants in-their answer to this petition, assert that 
in making the deed of gift, Neill Mcbean. intended to give 
her the enjoyment of the share he-designed for her under his 
will; and they imsist that “if the plaintiffs claim these’slaves 
independently ofthe wil, they, wilt not be aReweil their share: 
of the other slaves named in the petition.” They, therefore, _ 
insist that Calvin and Rose shall be brought into the common 
stock, and the division, be made ef equal shares in. the: whole 
stock. 

The County Court gave scudieiiout “ that theslaves, eonvey- 
ed in the will of Neill McLean, shoukd: be. divided equally 
between the legatees, notwithstanding. the conveyanee by 
deed of gift'to his daughter,” and commissioners were: int- 
ed to make the partition according to this decision... The pe- 
titioners prayed an appeal te the Superipr Court, and on the 
hearing of the eausé in that Court, His: Honor reversed. the 
decision of the County Oourt, and ordered that the ‘partition 
be made as prayed by the plaintiffs and a pravopiandn, from 
which the defendants appealed to-this Qourt.... . 

Shepherd and W. McL Makay, for peetionses. 

- Leitch, for the defendants. ° aie 
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Prarson,:C. J. We concur with his Honor. . The slaves, 
which the testator had conveyed to his daughter, Mary Ann 
Millsaps, and her.son, Neill Millsaps, did not .constitute a 
part of his estate’at the time.of his death, and do -not. come 
within the general description given in the will, and, of course, 
are not subject to partition among the legatees in remainder, 
ffter ‘the death or marriage of the widow. 

As-the slaves are not embraced in the will, the rule relied 
on by the defendants, “one canuot claim under and against 
a will,” has no application. Ifthese slaves had been named 
in the will, the point would have been presented.” But they 
are not named, and do not come under. the general descrip- 
tion: so, the defendants have nothing to rest-their claim on 
except what they suppose to be a hardship—that Mrs. “Mill- 
saps shall hold two negroes, under the deed of gift, and come 
in for an equal share of the negroes belonging to the testator 
at the time of his death. It may bethat Mrs. Millsaps thinks 
it equally hard that the sons of the testator should take all 
of his land and come in for an‘equal part of the slaves.. Con- 
siderations of this nature are'not matter for the Court. - Its 
province is to'determine the rights. of the parties according 
to the legal effect of the deed of gift and the will, and that 
question is almost too plain for discussion. 

The matter was presented in another point of view: i. e., 
the gift to Mrs. Millsaps was an ademption of her legacy 
in respect of the testator’s slayes, We cam see no ground on 
which this, suggestion can rest. The fact, that the testator 
does not'name the slaves in his will, but gives, in general 
terms, “‘all my negro slaves. to my loving wife during her 
widowhood, then, after that to be equally divided between all 
my heirs,” is fatal to the suggestion of an ademption ; see the 
case of Gillis v.. Harris, 6. Jones’ Eq. 267. 

Shafner v. Logleman, Busbee. 280; Harvey v. Smith, 1 
Dev. and Bat..186; Morehead v. Atl. . Railroad, 7 Jones, 
500, which were cited and relied on to show error ip that part 
of the judgment directing a procedendo to the county court, 
do not sustain the position. The general rule is, “ when the 
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judgment of the county court is final, so-as.to put‘an end to 
the case so far'as that court is concerned, the superior ‘conrt, 
having’ the case in its possession, will dispose of it finally, oth- 
erwise a ‘procedendo will be ordered to the county court. 
There is this exception, i. e., the Superior Court will always 
order a procedendo where the county court has a peculiar juris- 
diction—as in regard to the probate of willsand granting letters 
of administration ; Wallis v. Wallis, (ante 78). 

In this case, the judgment of the County Oourt.is not final, 
so as to put an end to the case.so far as that Court is concern- 
ed, but it isinterlocutory ; it decides the question of law rais- 
ed by the petition and answer, against the petitioner and di- 
rects a partition in pursuance of that instruction, retaining the 
case for the coming in of the report of the commissioners for 
the final action.of the Court. -So, according’ to the general 
rule, a procedendo ought to have been ordered. 


Prr Curiam, There is no error. 








JOHNSON AND BOLELES v. ALEXANDER MURCHISON. 


Where a rule was obtained against a plaintiff in the County. Court to give 
oyer of his causé of action by a given day, at the next term, it was held to 
be regular for the plaintiff to submit to a nonsuit before the day assigned at 
the next term, and take an appeal to the Superior Court. 

A nonsuit may be entered before defendant’s appearance or before pleading 
or at any day of continuance in the cause. ' 
Where an appeal, stood on the docket of the Superior Court for three terms, and 
at the’ fourth, the appellee moved to dismiss it for irregularity, it was held 
that all such objections. were considered as waived by the delay and aqui- 

escence. 

It is not a ground to dismiss an appeal in the Superior Court, that the Copnty 
Court failed to enforce a rule, made by itself, incidentally, in the progress 
of a cause. 


Ts was a motion to dismiss an appeal ‘in the Superior 
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Court of Moore County, Fall Term, 1862;. His Honor, Judge 
Batey, presiding. 

The facts of the case are fully stated in the opinion of the: 
Court. , 


‘Weill McKay and McDonald for plaintiffs. . 
Buzdton, Haughton and Strange, for defendant. 


Barriz, J. This was an aetion of debt upon a bond, 
brought in the court of .pleas and qnarter sessions, for the 
eounty of Moore. Wpon the appearance of the defendant at 
January Term, 2859, he eraved! oyer of the bond and the suit 
was continued in this eondition until’ July Term,.1860, when 
the defendant obtained a rule upon the: plaintiff to give the 
gyer demanded of him, “on or before: Thursday of the next 
term of the court or this cause will stand dismissed.” At the 
next.term, the following entry appears. upon the record: 
“ Judgment of nonsuit in this case en Wednesday of. this: 
term, from which an appeal is prayed! and granted to the Sn- 
perior Cotrt.” In that. Court the eause was put upon the trial 
docket at Spring term, 1861,. with: the entry, ‘“oyer craved 
before pleading.” In this- condition the cause was continued 
from term to term, until Fall term of 1862, when the record 
shows that.oyer was had. At the same term, it appears that 
the following: judgment: was rendered, ‘‘ Motiom by the de- 
fendant’s counsel to: dismiss the appeall on the ground, that 
the plaintif® hed no right to tale a nonsuit after the rule was: 
granted at July Term, 1860; of the: eounty court. Motion 
sustained and appeal dismissed by the: court.” From this 
judgment an appeal’ was taken to the Supreme @ourt. 

The Superior Court erred in dismissing the appeal to it 
from the ¢gounty court. This error proceeded from a misap- 
prehension of the nature of a nonsuit. We suppose this may 
have been so. because the counsel of the defendant contends 
here, that the-plaintiffs had no right to take a nonsuit in the 
County Court before they gave oyer of the bond, upon which 
the suit was brought. Plaintiffs cannot, properly, be-said. to 
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take a nonsuit at all. Tt is'a judgment rendered against them, 
when they are demandable, for not appeating upon the de- 
mand for them. Thus in 5 Com. Dig. 548, it is‘said that “if 
the plaintiff does not appear at the day when he is demanda- 
ble, he shall be said te be nensuited gua non est prosequt, 
&e., Co. Lit. 138 b. And thismay be before the defendant’s 
appearance, or at the return ef the writ,” Jbid. “So at the 
return of an assise, if the plaintiff is not ready to make plaint 
on the demand ef the tenant, ‘he shall be monsuited ; Salk 82. 
“Or a plaintiff may be mensuited ‘after an éppeardince as at 
any day of continuance, for the plaintiff is then demandable 
and is the first agent; Co. Lit. 138, b.” These extracts, taken 
from the highest autherity known to the daw on the subject of 
pleading, ‘show that the gudgment of nonsuit in the County 
‘Court was perfeetly regular. When the cause was reached 
on Wednesday of the Qctober termi of the County Court, the 
plaintiffs were demandable, and the judgment of nonsuit, which 
was ther rendered against them, nesessarily, imports that 
they wexe demanded by the defendant, and upon their not 
appearing, the judgment against them was given. From this 
judgment, they, ‘of ‘obuiee, had a right to appeal, under the 
provisions of the Revised Code, chapter 4, section 1. 

But, suppesing there had been some irregularity in the 
judgment of the County Court, we should-hold that the de- 
tendant thad, by his delay, waived his right to move to dis- 
miss the appeal from the Superior Court. The latter.court 
certainly had no right to dismiss the appeal, because the rule 
in the county eourt, had not been complied with. “Every 
‘court must enforce its own rules, made, incidentally, in the 
progress of a cause; upon an appeal, the higher court cannot 
* motice such rules, which have’ been made in the inferior tii- 
bunal. 


Per Curma, The judgment ofthe Superior Court reversed. 











THOMAS: BAILEY, Trustee, v. JOHN ©. MOORE, ef ai. 


Where a parol agreement was made between A and B for the exchange of 
slaves, and \A’s slave immediately went. into the possession of B, but the 
latter’s slave being runaway, it waS agreed that A should take him into 
possession whenever he could do so, (at his risk), it was held that on A’s 
afterwards taking possession of the runaway slave, the title to him passed. 

And it was further held, that such a contract made with the attorney of B 
under a parot authority, (followed by delivery) was valid to: pass the title. 


Action of prtinvE for a slave, tried before Barry, J., at 
the last Term of Johnson Superior Court. 

On the 8th of November, 1854, Henry R. Nelson made to 
the plaintiff, as trustee, a deed for six slaves, valued at about 
$4000, to secure debts amounting to about $400, among which 
slaves ‘was the man Hinton, now in controversy. In Novem- 
ber following, the plaintiff, as trustee, put up the slaves to 
auction, and they were bid off by divers persons. The slave, 
Hinton, was then runaway, and he was'cried off to a bidder, 
on the condition, that if the purehaser did not get him, he was 
to pay no money.” The: slave not coming in, this sale was, 
aftér a month elapsed, rescinded bythe parties. Afterwards, 
19th February, 1854, Nelson executed to the defendant, 
Moore, the following instrument: ‘“ Received of John ©. 
Moore his negro man, Cager, in place of wy boy, Hinton, to 
which I warrant the right and title te be good against the 
clainis of all persons whatsoevér, but do: not -warrant the de- 
livery of the’said Hinton, as he is now in the woods or runa- 
way ; therefore, the said Moore takes the said Hinton as he 
runs.” Signed and sealed by thesaid Nelson. Cager went 
into the possession of Nelson ard continued to:work for him 
until his death, in July, 1855. After this trade, Hinton was 
gaptured and went info Moore’s possession. After the sale of 
thé slaves; under the deed of trust, several of them continued 
in- possession of Nelson. 

The defendant, among other defenses, contended that the 
exchange was made by the consent of the plaintiff; that he 
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authorised it before it was made and assented to-it afterwards; 
that the slave, Cager, after the exchange, was under the con- 
trol of the plaintiff, or of Nelson,as his agent, andthe defend- 
ant offered evidence of this defense, both: by the condnct and 
declarations of the plaintiff, but predueed no writing showing 
such assent or authority. 

The Court was of opinion, and charged the jury, that al- 
though they should believe the exchange was made by Moore 
and Nelson in the manner alleged, and by the parol consent 
and authority of the plaintiff, or of Nelson, as his agent, still 
the plaintiff was entitled to recover. 

Defendant’s counsel excepted. Verdict and judgment for 
plaintiff. Appeal by defendant. 


Phillips, for the plaintiff. 
Winston, Sr., and Moore, for the defendant. 


Pearson, ©. J. Assuming the facts to be that Nelson, 
having a verbal authority from Bailey to exchange Hinton 
for Cager—made the exchange, received Cager from Moore, 
and. teld- Moore to take possession of Hinton, as ‘his property, 
whenever he could do so—that Hinton was a runaway, but 
was afterwards apprehended and taken into possession by 
Moore as his| property, in pursnance of the agreement, his 
Honor was of opinion that the plaintiff was entitled to recov- 
er; we do not concur. 

The statute provides that “all sales of slaves accompanied 
with actual delivery of the slave to the purehaser shall be 
valid.” Rev. Code, ch. 50, sec,.13. ; 

It was insisted by Mr. Phillips, that the sale or exchange 
an is the same thing) must be accompanied with delive- 

; that is, ‘that the sale and delivery must .be at the same 
ion and that the delivery must be actual, that is, althongh 
it need not be a delivery from -hand to hand,-still the slave 
must be present and the possession be changed. at the time. 
For illustration, he referred to the old. doctrine of “ livery of 
seizin in deed,” where the parties went upon the land and 
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made livery, ana aes in law, any the pam did not ge 
on the land. : 

We think neither tiranch of this proposifion can be main- 
tained, and the counsel has fallen into errer by not distin- 
guishing between a“ contract of sale” and a sale or eontract 
execnted, by which the title passes. 

At-‘¢ommon law the title to personal preperty passes by a 
sale withont delivery. For instance, A sells Ba horse: and 
receives the price era note for it; the horse, althongh ten 
aniles distant instantly becomes the property of B. This prin- 
ciple of the common law was Confined to sales, for delivery was 
necessary to pass title bya gift, and by the civil law delivery 
was necessary to pass title either'by sale or gift. In respect 
to slaves, (the most valuable species of personal property,) it 
was seen that thisrule of the common law opened the door te 
fraud and perjury. To remedy this evil, the statufe provides 
that all sales ef slaves shall be in writing, attested by a credible 
witness, unless the sale be accompanied with the actual deliv- 
ery of the' slave te the purehaser, so as te give notoriety to 
the transaction by a-change of possession, a fact about which 
there can be no mistake, and consequently, no room for per- 
jury. The object of the statute is to change the common law 
in respect to the sale of slaves, and to provide that the title 
shall-not pass as.soon as “ the bargain is struck,” biit shall 
remain in the vendor until there is an aetual delivery, which 
is fully accomplished by treating the bargain or agreement to 
sell. as merely inchoate and of no effect until the sale is con- 
summated by'a change of possession; when that is: done, 
there zs a sale, and not before, so that literally, the sale is ae- 
companied with an actual delivery. For instance, A sells B 
a slave and receives the price;.at common law the title would 
pass instanter; but under the statute it does not pass. If, 
however A, on the néxt day, carries the slave to B and deliv- 
ers him, the sale is consummated, and the title passes. So, if 
after the agreement to sell, A says to B, “the slave is at my 
plantation, go and take possession of him as your: property, 
and, accordingly, B, on the next day, or’ the next week, goes 
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and takes:the negro into possession and carries him home. with 
him, there is thea a sale, andthe title passes by the, ehange 
of possession, 

The allusion of the counsel te'the doctrine of. “livery of 
seisin,” furnishes an apt illustration, and when followed out, 
supports the correetness of our conclusion. If the parties go 
on the land. and -the feoffor makes livery to, the feoffee, the 
title passes instarter ; but if the parties do rot go on the land, 
the livery of seisin is simply livery ia law, and the title does 
not pass; vated the transfer is afterwards consummated by the 
entry of the feofiee in the life-time ef the parties. So the liv- 
ery in law is irfcheate merely, but still is a foundation for the 
feoffment to. rest. on, so that it may~- be consummated and 
pass the title by the fact of the feoffee’s afterwards taking pos- 
session, and thereby giving moteriety to the transaction, so 
that every one may see that the feoffor has ceased to be, the 
fee-holder and the feoffee has taken his place. - 

To the suggestion that livery in law cannot be made by at- 
torney, the reply is, livery in law was only allowed when the 
feoffor could not go on the land fer fear of bodily harm, This 
is personal to him, so he.cannot in such a ease act by attor- 
ney. ‘This reason has no application to a sale or contract te 
sella slave, which, under a general rule of law, may as well be 
done by attorney as in person ; facit per aliwm, faeit per se. 
There is error. Venire de novo. 


Per Curiam, Judgment reversed. 








Doe on Demise of WM. A. BLOUNT et al v. SARAH WRIGHT. 


A judgment, that the defendant recover his costs from the lessor of the piain- 
tiff, in an action of Ejectment, where the piaintiff failed in the suit, and as 
execution of fieri facias issued thereon, were held ¢o be proper. 


Tuts was a Morrow to set aside a judgment and. execution, 
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heard: before Hearn, J., at Spring: varie, 1859, of Robeson 
Superior Court. 

An ejectment had been brought against the defendant, in 
which there was a count on the.demise of the plaintiffs. In 
the suit, the defendant: prevailed, and a judgment. was ren- 
dered against the lessors.of the plaintiff for costs, on which 
the: execution issued. The plaintiffs’ counsel moved to set 
aside the judgment and ‘execution, but the Court refused the 
motion, and the plaintiff appealed to this Conrt. 

Jenkins Rodman, for the plaintiffs. 

Strange, for the defendant. 

Bartie, J. The validity of the judgment rendered in the 
Court below, against the lessors of the plaintiff, for the costs 
of the suit is impeached, upon the ground, that they were no 
parties to thesuit.. In support of this position;the well-known 
rule, that upon the death of the plaintiff in an action of ejéct- 
ment the suit does not abate is relied upon,; see Zhomas v. 
Kelly,.13 Tred. 43; Wilson v. Hall, Ibid. 489. 

The reason why an abatement does not take place in such 
a case, is founded upon the peculiar nature of the action, but 
from that it does not follow that the lessor is not a party. to 
the suit. He is certainly such, for the purpose of being’com- 
pelled to give security for the prosecution of the suit, and if 
there be a nonsuit, he may be compelled to pay the costs: 
see Revised Code, chap. 31, sec. 45; Thomas v. Kelly supra. 
It is certain that the lessor is regarded by the courts as so 
much a party, that upon a recovery, he is the person to be 
put into possession of the land recovered, and that the action 
for the mesne profits may be maintained in his name, as well 
as in that of his nominal lessee ; Holdfast.v. Shepard, 9 lred. 
222. It, then, the courts permit the lessor of the plaintiff, in 
ejectment, to take all the benefits of a recovery in the-aetion, 
we caimot perceive any jugt reason why, upon a failure, he 
may not have a judgment rendered against him for the costs. 
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That in.such a-case he may he ordered to pay costs is.dinect- 
ly decided in Scott v. Sears, 9 Tred. 87. 

But it is insisted for the, plaintiffs, that the only mode by 
which the payment of costs can be enforced against. the lessor 
is by attachment, and for this position 2 Arch. Prac. .56, is 
cited as a conclusive authority.. Supposing that such is the 
English practice, we are not bound te adopt it when the mild- 
er one of an execution against the property of the party will 
answer the same purpose.. That the latter mode may always 
be adopted, when am attachment would lie against a party. to 
enforce the payment of costs,'we intimated ‘in case of the 
Clerks’ office v Allen, 7 Jones, 156: 

Our conclusion is, that the Court below did not err in re- 
fusing to set aside the judgment and execution which , had 
been rendered at a previous term against the lessors of the 
plaintiff. 

In his argument here, the counsel for the lessors have a: 
leged, that their names were used without their. knowledge 
er consent. We find no evidence tending to support the alle- 
gation, either on the record proper, or in the bill of exceptions. 
But if it were true, it could not affect the rights of the defendants 
to reeover their costs. The only remedy of the lessors, would 
be against the person or persons who had, without authority, 
used their names in such a manner as to subject them to dam- 
age. 


Per Ovriam, Judgment affirmed. 





The State on the relation of DUNCAN McLAURIN v. WILLIAM BUCH- 
ANAN et al. 


The provision of 3rd section of the 78th chapter Revised Code, giving the 
whole amount of debt as damages for the ‘faiture of an officer to collect a 
claim put into his hands for collection, when the debtor is solvent, only 
applies to claims within the juris ‘iction of a justice of the peace, and’ does. 
not epoly i in cases of non-collection of process:issuing from @durt. 
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Dest on Sheriff’s official bond, ‘tried before Bamery, J., at 
the Fall Term, 1862, of Riehmond Superior Court. 

The ‘relator gave in evidence a writ ef fiert facias issued 
from the Superior Court of Richmead county, against F. Mc- 
Leod and James McLeod, exeeutors of William McLeod, 
which came inte the hands ef Buchanan, as sheriff, in due 
time to be colleeted before the return day; after the return 
day an alias fi. fa. was issned, but the debt was not collected 
on either of the exeentions. It was proved that the defend- 
ants were amply responsible for the debt while the sheriff 
held the execution, and continued te be so, and at the time 
of the trial, were well able to pay the same. Upon these facts, 
the defendants insisted that they were liable only for nomi- 
nal damages, and asked his Honor so to’charge the jury, but 
he declined: to de so, and instructed them to find the whole 
amount due. Defendants’ counsel excepted, Verdict and 


judgment for the plaintiff. Appeal by the defendants. 


No counsel for the plaintiff in this Court. 
Shepherd, Leitch and McDonald, for defendants. 


Manty, J. The measure of damages laid down by the 
Court below, is, upon the case stated, erroneous. The case of 
The State ex rel. Wood v. Skinner, 3 Tred. 564, is an authori- 
ty in point. Upon the reasoning: in that case, with which 
we are entirely satisfied, the relator, in the suit before us, is 
entitled to nominal damages only. Where the debt is not 
lost by the officer’s negligence, the relator is not entitled, by 
reason of that negligence to recover the amount of the debt, 
and when he dves not show any actual injury thereby sus- 
tained, he is entitled only to the damages which the law in- 
fers without piof, viz., nominal damages. The act ef 1844, 
embodied im the Revised Code, chap. 78, seetion 3, alters the 
rale of.damages declared in Wood v. Skinner, in respect to a 
certain class of official negligences, and’ is restricted to that 
class. The Statate provides that .“ when'a claim shall’ be 
placed.in the hands of any sheriff ar constable for collection, 
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and he shall not nse due diligence in collecting the same;.he 
shall be liable for the full. amount of the claim, notwithstand- 
ing the debtor may. have been at.all times, and is then able 
to pay the amount thereef.” | This, manifestly, applies to those 
claims fer debt within the jurisdiction of a justice of the 
peace, with the collection ef which, officers were then: en- 
trusted, and the penalty here provided was.added in that class 
of cases, probably, upon the suggestion made in the opinion 
in the case above-referred to, where it,is intimated that some 
additional penalty might. be required to secure official dili- 
gence in the collection of debts within the then, greatly: ex- 
tended jurisdiction of a justice of the peace. The statute was 
not intended to apply to claims collected by process upon 
judgments in.a eourt of record, the speedy collection of these 
beimg already ensured by sufficient guards and penalties.— 
These latter are not claims put into the sheriff’s hands for eol- 
lection within: the purview of the statute, but are writs or pro- 
cesses upon whieh execution is to: be done and official returns. 
thereof made. 

We think, therefore, that the authority of the case of Wood’ 
v. Skinner,.stands—is applicable to the ease before us, and 
disposes of it. 


Per Crrmm, Kenire de novo. 





Sthte to the -use of GEORGH.A. GRAHAM v. WM. BUCHANAN etal. 


An officer that has received the:note of a ferne- covert within a magistrate’s 
jurisdiction fof collection, is not guilty of riegligence-so as-to subject him cn 
his official bond,.in failing to take out a warrant on the claim. 

Where the deputy of a sheriff received the bond of a married woman within 
@ magistrate’s jurisdiction for collection, and failed to collect the same du- 
ring the sheriff's official term, but afterwards, when acting as the deputy 
of his successor, collected it and failed to pay over the money,.it was held 
that there was no breach of the former sheriff’s- official bond.. 4 
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. Dear on the official bond ofa sheriff, tried before Sacn- 
pers, ‘J., at Spring Term, 1861, of Richmond Superior Court. 

The breaches of the bond assigned, were the failure to col- 
lect a note en one Isabella McKay, placed in the hands of one 
Moorman, a deputy of the sheriff, for coHection.. 2ndly. Col- 
lection of the money and failure to pay it over. . There was 
ah objection to.the proper execution of the bond, declared on, 
which was filed at, October Term, 1856, but as the facts _rela- 
ting to this point, were al] set forth and considered in the case 
of McLean v. Buchanan, 8 Jones’ Rep. 445, it is deemed 
unnecessary to. state them again. 

As to the second broach, Moorman, the deputy, testified 
that in 1857, he was acting as the deputy of Buchanan when 
the. paper in question was placed in his hands, and that 
Buchanan went out office at October Term, 1857, when J. T, 
Bostick was appointed sheriff, and he, Moorman, continued'as 
his deputy; while acting in this latter capacity, he collected * 
the money from Mrs. McKay. He stated further, that Mrs. 
McKay was a married woman at the date of the execution of 
the note, and that her husband is still living, and further, 
that he never sued out any warrant on the claim. 

The Court charged the jury, that if they believed this evi- 
dence, the plaintiff was entitled to recover. Defendants’ 
counsel excepted. 

Verdict and judgment for plaintiff, and appeal by the de 


fendants. 


Ashe, for plaintiff. 
Shepherd, McDonald and Leitch, for defendants, 


Manuy, J. We think there was no default of the officer, Buch- 
anan, in respect to the claim in question, whereby he became 
liable on the bond of 1856. . The facts are, that the promisso- 
ry note of a woman, under coverture at the time of its execu- 
tion, for $27 50, was placed in the hands of the sheriff ’s dep- 
uty for collection, 23rd of September, 1857, and that the 
Sheriff went, out of office the third week of the following 
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month. No warrant was sued ont for the collection of the 
demand, but it ‘continued in the hands of the deputy after the 
expiration of Buchanan’s term, and in 1858, was collected by the 
deputy, then acting under Buchanan’s successor. 

The collection of the money could not have been legally 
enforced by a warrant at any time, and it was not, therefore, 
incumbent on the officer, in acquitting himself of his duties, 
to sne out a warrant for the purpose, 

While we hold in conformity with the case of Dunbar v. 
Doxey, T Jones, 222, that if the money had been paid within 
the official term of Buchanan, his sureties would have been 
liable, we think it very clear, as it was not paid, and the offi- 
cer had no power to coerce its payment, that there has been 
no official negligence or breach of official duty, whereby his 
sureties may be subjected to the payment of the debt, or any” 
part of it. 

The instruction of the Court, therefore, on this point, was 
erroneous, and should have been that, as there had been no 
breach of the conditions of the bond, in suit, the relator could 
not recover upon it. This was settled in the case of eck v. 
Coble, 2 Dev. 49, and has been often _reattirmed since; as in 
the cases of Miller v. Davis, 7 Ired.198; Ltingold v.. Me- 
rowan, 12 Ired. 4st. 

In the view above taken, we have assumed the validity of 
the bond. The objections to its proper execution have been 
already met in the ease of McLean v. Buchanan, 8 Jones, 
445. Its sufficiency was there questioned upon the ground 
now alleged, duly considered by the Court and affirmed. 
That case disposes of this point. 

It may be proper to state, that this case was not known to 
the counsel taking the exception, because not published at 
the time. There should be a venire de novo. 


Per Cortam, Judgment reversed. 
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ROBERT J. McDOWELL, Treasirer, v. ANDREW HEMPHILL et al. 


The treasurer of the trustees of Davidson College is not a eorporation. sole ; 
on a bond, therefore, payable te» one as sucit, and his: successors, a suit 
cannot be sustained in the name-of a successor. 


Tis was an action of pena, tried before Osporme;. J, at the 
Fall. Term, 1860, of McDowell Superior Court. 

The plaintiff declared as suecessor om a bond, payable ‘to 
Thomas H. Robinson, treasurer.of the trustees of Davidson 
College and his successors,” awd on the trial below, the Judge 
ordered a nonsuit, from whieb plaintiff appealed. 


Dickson, for the plaintiff. 
Merrimon, for the defendant. 


Pearsox, O. J... We eoncnr witlr his Honor in the opinion 
that the aetion cannot be maintained in the fame of MceDow- 
ell. In Kinney v. Saunders, 3: lred. 360, it was-decided that 
“a bond taken by a clerk and master in’ pursuance of an.or- 
der of the court; and made payable to: him and his successors- 
in office, must, on his death, be sued upom.in the namie of his 
personal representatives, there being. no act of the legislature 
requiring bonds to be made payable to- him and his. succes- 
sors in office.” 

That case is decisive of the present. action, and we suppose 
the attention of the counsel,. who issued the writ, was not call- 
ed to it. .‘* The treasurer of the trustees of Davidson College” 
is not a corporation sole,.and cannot be made se, except by an 
act-of the Legislature. If there be-any clause in the char- 
ter of the college having that effect,.it should: have been of- 
fered in evidence tothe court. As the bond is payable ‘to 
Thomas H. Robinson, the-suit on it must be im his mame, if 
he is living, or in that of his. personal representatives, if: he is 
dead. There is no error:. . 


Per Corum, Judgment affirmed. 











ALICE SAUNDERS, widow, v. DANIEL RUSSELL, Adm’r., 


An administrator bas a right to appeal from an order of the county court 
affirming the year’s allowance made to a widow. 


Tus was a petition in behalf of the widow of the défend- 
ant’s intestate for a year’s provision out of her hushand’s es- 
tate. A decree theretofore had been duly had in the County 
Conrt of Onslow. Commissioners were appointed to make the 
allotment; the allotment was made an@ returtied to court, and on 
motion, thesame was confirmed anda decree made aceordingly. 
Whereupon defendant appealed, pn the ground, that the allot- 
ment was exeessive. On opening the case before Hearn, J., 
at the Fall Term, 1861, of Onslow Superior Court, the counsel 
of the petitioner moved to dismiss the appeal as having been 
improperly granted. On sith motion, the appeal was dis- 
missed, and a procédendo awarded to the eounty court; from 
which order the defendant appealed to this Court. 


Green, Humphrey and Person, for the a 
Moore, for the defendant. 


Pearson, C. J. It is provided: Revised Code, chap. 118, 
section 20, “ upon the return of the report, if the same be not 
excepted to by the administrator or next of kin, or any lega- 
tee, or if excepted to, and the exception be disposed of, the 
Court shall make such decree therein, as may seem to be 
right and proper.” 

Upon exception being taken by the administrator, or next 
of kin, or legatee, there are adversary parties—a suit is eon- 
stituted in court, and from the decree either party may ap- 
peal according to the general law in respect to appeals. 

The judgment, in the Superior Court, dismissing the ap- 
peal, is reversed. 


Per Curiam, Judgment reversed. 
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A. J. SUMMEY, County ‘Trustee, v. H. JOHNSTON, et al. 


A clerk can only be proceeded against on motion for,asummary judgment 
for money that has remained in his hands for three years, where he has 
admitted money to be due in the manner prescribed by the 1st section of the 
73d chapter of the Revised Code. 


Morton for summary judgment, tried before Osporns, J., at 
the Fall Term, 1860, of Buncombe Superior Court. 

This was an action beginning by motion, brought by plain- 
tiff, as county trustee of Buncombe, to recover of the defend- 
ants as sureties to the official bond of W. T. Coleman, late 
clerk of the Superior Court of Buncombe, for monies paid to 
their principal at April and October Terms, 1851, in his offi- 
cial capacity. Mr. Coleman was sworn in as clerk at October 
term, 1849, for four years. He went out of office in October 
1851, and died soon after. The amount alleged to be due 
was ascertained by an investigation and report of a com- 
mittee of finance, which was admitted as proof, but no report 
of money, in the office, had been made by the clerk, and it 
was contended that the form of proceeding did not apply in 
this case, and the Court being of this opinion, the plaintiff 
submitted to a nonsuit and appealed. 


Gaither, for the plaintiff. 
Merrimon, for the defendants. 


Pearson, C. J. We concur in the opinion ‘of his Honor, 
that the summary mode of proceeding can only be resorted 
to where the clerk has “ admitted money to be due” in the 
manner prescribed by the Ist section, chap. 73 of the Revised 
Code. On a perusal of the statute, this is so clear as not to 
admit of discussion. : 


Per Curtam, Judgment affirmed. 
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THOMAS T. NEWSOM v. SAMUEL KINNAMON. 


Where A owned a tract of land in the form of a parallelogram, of which he 
had an actual possession on one end and severed the two ends by selling a 
piece from the middle, and at the end of 22 yeazs he conveyed thesouthern 
end to B, who continued the possession until the possession ef the whole 
extended beyond thirty years, and then conveyed the northern end by a 
separate deed, ‘but had no actual occupation of that end, it was held that 
holding it thus for more than thirty years, was, not sufficient to authorise 
the presumption of a grant to this northern end. 


Trespasss Q. C. F. tried. before Howarp, J., at Fall Term, 
1861, of Forsyth Superior Court. 

The plaintiff offered in evidence a State grant for the tract 
E, F, C, D, covering the locus in quo, dated in December, 
1859, the defendant admitted the trespass by clearing one 
acre of the land, included within the boundary of the said 
grant since the issuing thereof. 


>. 





Northern Part. 
O 


Locus in quo 








Southern Part. 











The defendant read in evidence a deed from one Ashman 
to one Matthews, dated in 1823, for the whole tract, A, B, C, 
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D; alsoa deed from Matthews to J. Newsom for the same. 
The said Ashman and Matthews had actual possession of the 
southern end of this tract. In 1884, J. Newsom conveyed to 
one Johnson the land contained in the diagram G, H, ¥, E, 
and Johnson, im 1840, conveyed the same to the plaiatiff. 
The said J. Newsom, in 1845, conveyed the southern end of 
the land, A, B, H, G, to the defendant, and in 1846, he eon- 
veyed the northern end E, F, C, D, to him, the defendant also. 
The several deeds, evidencing these transfers, were produc- 
ed and read in evidence. Ashman, Matthews and the de- 
fendant continued the actual possession of the southerm end 
of the land, described, for more than thirty years continuous- 
ly, but there was no actual occupation of the northerm part, 
E, F, C, D, until the entry of the defendant, and clearing the 
one acre, as above deseribed, for which this suit is broaght, it 
being in forrest. 

Upon this state of the facts, his Honor instructed the jury, 


that the plaintiff was entitled to recover. “Defendant’s coun- 
sel excepted. Verdict and judgment for the plaintiff, and 
appeal by the defendant. 


Gorrell, for the plaintiff. 
Gilmer and Starbuck, for the defendant 


Prarsox, C. J. We coneur with his Honor that wpom the 
facts stated, the plaintiff was entitled to recover. In 1834, J. 
Newsom, under the deed of Matthews, having actual posses- 
sion of the southern part of the tract, had possession of the 
whole. He then conveyed the middle part to Johnson, cut- 
ting the tract in two, so as completely to separate the 
southern part where his possession was, from the northern 
part. From the view we take of the case, it is not necessary 
to decide, whether the fact of his thus separating the two 
parts, had the effect of confining his possession to the south- 
ern part, or whether he would still be considered as being 
also in possession of the northern part by force of the deed of 
Newsom ; for, suppose he was still in possession of both parts, 
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in 1845, he conveyed the southern part to the defendant, and 
no longer had any actual possession, so that he then had no 
ground on which to claim to be in possession of the northern 
part, unless he had title from which a possession would be 
inferred, and the case is narrowed to this: did he, in 1845, 
have title to the northern part! 

The deed from Ashman to Matthews was in 1823, and a 
continued possession under that deed up to 1845, would only 
make twenty-two years, which is not long enough to preswme 
a grent. So the title was still in the State. In Reid v. Harn- 
hart, 10 Ired. 516, itis said “ In England, a possession of sixty 
years is required, but the necessity of the rule and its mani- 
fest good policy in a new settled country, induced our courts 
to shorten the time, and by successive decisions it has been 
reduced to 50, 40, 30 years, and an intimation is made that it 
might be supported by 25 years.” Thus it is seen that twen- 
ty-two years is not long enough. As in 1845, J. Newsom had 
no title to the northern part, and had conveyed away the mid- 
dle and southern parts, he had no possession whatever, and 
the effect of his making a deed to the defendant for the north- 
ern part in 1846, could, on no principle, extend the posses- 
sion of the defendant in the southern part, which he held un- 
der the deed of 1845, so as to put him in possession of the 
northern part, which he claimed undeg the deed of 1846, be- 
cause he claimed under two distinct deeds, and had no actual 
possession of the northern part, the title to which, was in the 
State, and there was, consequently, nothing to divest the title 
out of the State until 1859, when the plaintiff obtained a grant. 

There is no error. 


Pre Curia, Judgment aflirmed. 
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Doe on the demise of WILLIAM A. WILLIAMS et al v. JOHN M. BEAS— 
LY e al. 


Where a father, by deed, gave to his daughter and the heirs of her body a tract 
of land, and’ provided that “if the said daughter should die and leave an heir 
or heirs of her body, in that case, said heirs being ner children or child, is 
to-have, oceupy and possess all the property herein given, to them and 
their heirs forever,” it was held that the.children of the said daughter take. 
as purchasers, and that the rule in Shelly’s case does not apply. 

Whether the rule in Shelly's case would apply where the limitation is to A 
for life, remainder to the heirs of her body and their heirs—quere ? 


Action of nsEctmENt, tried before Batrey, J., at the Fall 
Term, 1862, of Camberland Superior Court. 

The counsel for the parties, respectively, agreed om the fol- 
lewing case-: 


CASE AGREED. 
In the year 1803, Jesse Potts made to- his daughter, Nancy 


©. Potts, a deed, of which the following is the material parts 
velating to the case: “The said Jesse Potts as.well for and in 
consideration of the natural love and affection, which he hath 
and beareth unto the said) Nancy ©. Potts, his daughter, as 
also for the better maintenance and preferment of the said 
Naney O. Potts, his daughter, agreeable to the conditions fol- 
lowing, hath given, granted and confirmed unto the-said Nancy 
©. Potts, that tract, &., (describing it,) Provided, my daugh- 
ter, Nancy C. Potts, should have an heir or heirs-of her body 
to live and survive ; then, and in that ease, all the property 
above given is to belong to the said heirs, to them and their 
heirs forever. But if it should so happen ‘that my daughter 
should die and not leave any surviving heir or heirs of her 
body, in that-case, all the property is to descend back to’the 
said Jesse and his heirs, the same as if the said land and oth- 
er property had never been given to the said Nancy C. Potts. 
* * * But if the said Nancy C. Pottsshould die and leave 
an heir or heirs of her body, in that case; said heirs being her 
ehildren or child, is to hold, occupy ahd possess all the pro- 


perty herein. given to them and their heirs forever.” Nanex 
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Potts was married to William H.. Williams, and by him had 
two children, the lessors of the plaintiff.. William H. Wil- 
liams died in 1815, and under him the defendants claim.— 
Nancy C. Williams died on 14th. of June, 1859. It is agreed 
that the defendants were in possession at the time of the be- 
ginning of the suit, and that the land, sued for, is that known 
as Springfied in the deed. The defendants and those under 
whom they claim, have had possession of the land for forty 
yeare, claiming it as their own. 

If the Court shall be of opinion for the plaintiff, judgment 
is to be rendered for him ; otherwise for the defendant. 

His Honor gave judgment for the plaintiff, and the defend- 
ants appealed to this Conrt. 


W. McL McKay, for the plaintiffs. 
Shepherd, for the defendants. 


Pearson, ©. J. The case turns upon the legal effect of 
the deed of Jesse Potts. We are of opinion that the clause, 
“but if the said Nancy C. Potts should die and leave an heir 
er heirs of her body, in that case, said heirs being Aer chii- 
dren or child, is to hold, occupy and possess all the property 
hereia given, to them and their heirs forever,” together with 
the whole instrument, shows clearly that the words, “ heir or 
heirs of her body,” are used in the sense of child or children, 
and the case is simply this: a.life-estate to Nancy ©. Potts, 
with a remainder to her child or children and their heirs, but 
if she die leaving no child or children at her death, then over. 
So the children take as purchasers, and the rule in Shell’ s 
case does not apply. 

It is not necessary to consider whether the rule in Shelly’s 
case would apply where the limitation is to A, for life, with 
remainder to the heirs of her body and their heirs; although 
we incline to the opinion that the rule would not apply, for, 
if it did, A would take an estate tail, leaving the reversion in 
fee in the grantor. Whereas, the- limitation to the heirs .of 
her body, and their heirs forever, shows that the whole estate 
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was granted, and no reversion was left in the grantor; so the 
heirs of her body would take a different estate by purchase, 
from that which would come to them by deseent as heirs of 
her body, and the rule, it would seem, does net apply. 

There is no error. 


Per Cor, Judgment affirmed. 








Doe on the demise SAMUEL T. STANCEL v. SAMUEL CALVERT. 


Where A agreed to let B put a saw-mill and houses and fixtures on his land 
for the purpose of carrying on the business of sawing lumber as long as B 
wished, it was held that B had a life interest in the land neeessary to the busi- 
ness, determinable sooner at B's option, and that this interest and the mills, 
&c., erected according tot he privilege, were not liable to be sold by a con- 
stable by a virtue of an execution under a justice's judgment without an order 
from Court. Held also, that ejectment would lie to recover such an interest. 


Action of nyectment, tried before Hearn, J., at the Fall 
Term, 1862, of Northampton Superior Court. 

The action was brought to recover a “saw-mill and fixtures 
situate on the land of John W Stephenson,” and of which the 
defendant had possession. Both parties claimed under one 
George R. Jordan, who held the property, in dispute, under 
the following sealed instrument, entered into by said Jordan 
and Stephenson : 

"Know all men,by these presents, that we, George R. Jor- 
dan and John W. Stephenson, have this day entered into the 
following agreement, viz: That the said George R. Jordan 
wishes to put up on the lands of the said John W. Stephen- 
son a saw-mill with all the necessary fixtures, and agrees to 
jet the said John W. Stephenson have all the manure that is 
raised by the stock on and around the said mill, in compensa- 
tion for the use of the privilege of putting the mill and neces- 
sary fixtures thereon. 
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The said John W Stephenson agrees on his part to let the 
said George R. Jordan have the privilege to use and enjoy 
the said land around the said mill as long as the said Jordan 
wishes to. use the same for the purpose of carrying on the bu- 
siness of sawing timber at said mill. And when the said Jor- 
dan wishes to discontinue the business or wishes to remove 
the said mill, he shall have the right to remove the mill and 
all the fixtures, houses and every thing else, he, the said Jor- 
dan, may have put thereon.” The plaintiff claimed under a 
judgment and execution issued from the county court, and a 
sale and deed therefor from the sheriff, who sold under the 
execution, the defendant claiming under a magistrate’s judg- 
ment—execution—levy and sale by a constable, the levy not 
having been returned to court. The plaintiff’s execution was first 
levied, but the sheriff did not remain in possession of the pre- 
mises. The defendant’s execution was then levied on the pre- 
mises, and the officer remained in possession and advertised 
and sold, and the defendant purchased and took a deed there- 
for from the offieer. The plaintiff then procured the sheriff 
to sell under his levy, when he purchased and took a deed 
from the sheriff. Jordan was living at the time of the trial. 
The foregoing faets were submitted to his Honor, with the 
understanding that he was to enter a judgment for the plain- 
tiff or for the defendant, as the law might be for the one or 
the other. 

His Honor, on consideration, gave judgment for the plain- 
tiff, from which the defendant appealed. 


Barnes, for the plaintiff. 
No counsel for the defendant. 


Barriz, J. Weconcur in the opinion expressed by. his 
Hortor in the Court below, upon the facts agreed. The con- 
tract executed under the hands and seals of Jordan and Ste- 
phenson, had the effect to make the former the owner of the 
houses, machinery and other fixtures of the mill erected by 
him on the land of the latter, and also to give him an ease- 
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ment in the said land immediately around the mill, so far as 
the same was necessary, for the business of sawing lumber. 
The quantity of estate or interest, which Jordan thus acquir- 
ed in the mill and land, was, certainly not a mere estate at 
will, because Stephenson had no right to put an end to it at 
pleasure, nor was it a lease for years for the want of certain 
ty, or of any thing that could be reduced to a certainty in the 
time. It was, therefore, an estate for at least the life of Jor- 
dan, with a condition annexed, to be void as to the land, up- 
on his abandoning the milling business and taking off the 
houses and fixtures, as by the contract, he was authorised to 
do. Such an interest could not be sold under an execution 
from a justice, without a return of the levy by the constable 
to Court, an order of sale therein made, and a sale by the 
sheriff under such order; see Revised Code, chap. 62, secs. 
16-and 17. It follows that the levy and sale by the consta- 
ble was void. 

There can be no donbt of the propriety of the remedy by 
ejectment. It is settled that even the upper chambers of 
a house may be held separately from the soil on which it 
stands, and that an action of ejectment will lie to recover it ; 
4 Kent’s Com. 401, Note e,; Gilliam v. Bird, 8 Ired. 280. 


Per Curiam, Judgment affirmed. 








SCHEIFFELIN, HAINS & CO. v. J. M. STEVENS, 


Where a partnership has had continuous dealings with a distant. correspon- 
dent for some time, actual notice of its dissolution must .be given to such 
correspondent to prevent a liability of all the members of the firm for sub- 
sequent dealings carriéd on by one of the partners in the name of the firm, 
thcugh without the knowledge or consent of the late partners: 

Publication of such notice in a local newspaper in this State, was Aeld not 
actual notice, nor was it evidence from which actual notice could be inferred. 
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This was an action of assumpstr for goods sold and deliver- 
ed, tried before Oszornez, J., at the Fall Term, 1861, of Bun- 
combe Superior Court. 

The plaintiffs were partners, dealing in drugs in the city. of 
New York. The defendant and Boyd entered into a co-partner- 
ship in the drug business, in. the town of Asheville, early in 
the year 1855, which was dissolved on the 7th of Dee., in the 
same year, and notice thereof published in the Spectator, a 
newspaper printed in Asheville, for three weeks, consecutive-. 
ly. The goods, for which this action was brought, were de- 
livered to Boyd, in the name of Boyd and Stevens, in the 
year 1857, and 1858, the orders for the same having been 
made by Boyd in the partnership name without the knowledge 
or privity of Stevens. The plaintiffs exhibited orders by the 
firm of Boyd and Stevens, on \them,. of the date 14th June,. 
1855, Ist July, 1855, October, 1855, of 16th November, 1855, 
and 5th December, 1855, before the dissolution, and of 12th 
March, 1856, 22nd August, 1856, 15th September, 1856, 17th 
September, 1856, 6th February, 1857, 9th February, 1857, 
March 1857, 29th August, 1857, 8rd September, 1857, 9th 
October, 1857, 10th February, 1858, 12th March, 1858, 
2nd July, 1858. This evidence was offered to. show a con- 
tinuous dealing with the firm of Boyd & Stevens, both before 
and after the dissolution. A. verdiet was taken, by consent, 
subject to the opinion of the Court on the law governing the 
case. 

His Honor, on consideration,. being of opinion with the de- 
fendant on the point of law, ordered a nonsuit, from which, 
the plaintiffs appealed. ; 


Merrimon, for the plaintiffs. 
Gaither, for the defendant. 


Barrir, J. The point presented in this case is said by the 
counsel, for the plaintiffs, not to be found adjudicated in’any 
of the reports .of this Sfate. It is, however, well settled in the 
mercantile law of England and.in New York and in. Tennes- 
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gee, and probably other States. See Col. on Part. sec. 532, 
et seg, and the. cases referred to in the notes. In Wardwell v. 
Haight, 2 Barb. (N. Y. Rep.) 549, the rule is laid down pre- 
cisely as is contended for by the counsel of the plaintiffs in 
this case. That rule is, that when a partnership has had con- 
tinuous dealings with a distant correspondent for some time, 
actual notice of its dissolution must be given to such corres- 
pondent to prevent a liability of all the members of the firm, 
for subsequent dealings carried on by one of the partners in 
the name of the firm, thorgh without the knowledge or con- 
sent of the late partners. The rule is reasonable and conve- 
nient, and we have né hesitation in recognizing it as a part of 
our law. It is founded upon a very general principle, that 
where one of two persons must suffer a loss, he, upon whom 
is imposed the duty of being active to prevent it, shall bear 
it, where he has failed to put the other on his guard against 
it.‘ Thus where a custemer has been in the habit of sending 
his servant to purchase goods of his merchant on credit, and 
afterwards sends him with money to buy other goods, the 
customer, and not the merchant, shall bear the loss, in case 
his servant had, on the way, embezzled the money: So, if a 
husband suffer his wife to take up goods on his credit, he 
shall still be liable, though he has forbidden her to deal in 
that way, unless he has notified the tradesman not to trust 
her. 

Applying this principle to the ease now before us, we think 
it was the duty of the partners in Asheville, to give notice of 
the dissolution’of their copartnership to their correspondents 
in New York, and that a publication of it in the Asheville 
Spectator, was not actual notice, nor did it furnish any evi- 
dence from which such notice could be inferred. His Honor 
erred in deciding otherwise. The judgment must be revers- 
ed and a venire de novo awarded. 


Per Ovriam, Judgment reversed. 
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WILLIAM CLARK v, WESTERN WN. C. RAIL ROAD. 





Where it had been made to appear by the plaintiff's testimony, that his horse 
had been injured on a rail-road by the running of a train against it, and’ it 
was left doubtful from defendant's testimony, whether the brakes had been 
applied to the wheels of the train after the- animal was discovered to be on 
track, it was hela that the prima facie case of negligence made by the act 
of 1856, chap. 7, was cot repelled. 








AcTIoN ON THE case for negligence, tried before Kerr, J., 
at the Fall Term, 1862, of Iredell Superior Court. 

The plaintiff claimed damages for injury done to his horses 
by defendant’s agent’s negligently running the train of the 
the rail-road against them. 

Christopher Clark testified, that in November, 1860, when 
the train was passing near the residence of the witness, he 
saw a mule of the plaintiff passing over the track of the road, 
and at the time he heard-the station whistle, and in a short 
time he heard the alarm-whistle used to scare off stock ; that 
the plaintiff’s horses, which were injured, were on the side of 
the road opposite to that from which the mule came, and 
eame upon the track ; the alarm whistle continued to blow, 
eand the horses started off on the track and ran away from 
the approaching traim until they reached a cattle guard where 
they were overtaken and struck by the engine—that the train 
was stopped about thirty or forty yards beyond the cattle- 
guard. He statedi that the train was running at a moderate 

- rate of speed when the mule crossed and that the signal whis- 
tle for putting on the brakes was not sounded. He further 
stated, that the grade of the road was such at this point, as 
admitted of the train’s being stopped quite readily, if proper 
effort had been made to do so;, that he had known it stop- 
ped suddenly on. the same ground, some time before’ that, to 
prevent a collision ; that the train was 212 yards from where 
the horses were overtaken when the station-whistle was blown. 
Another witness, for the plaintiff, testified substantially to the 


same facts. 
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The defendant introduced one J?oberts, the engineer in 
charge of the engine when the alleged injury was inflicted.— 
He stated that while moving around a heavy curve in the 
road, at the rate of twenty miles an hour, which was 
the schedule rate, he saw before him at a distance of about 
fifty yards, the plaintiff’s horses on the track; that he was 
then in his proper position on the right of fhe engine ; that 
the road curved to the left at this point, and his position on 
the right of the engine was unfavorable for seeing far ahead on 
account of the smoke stack and the lamp which obstrneted 
his view; that as soon as he saw the horses he dmmediately 
Slew the whistle for the brake and reversed the engine, and he 
also blew the alarm whistle for driving off stoek ; that before 
he could get the engine stopped it struck the horses ; that.the 
train continued running for thirty or forty yards before he 
could stop it, He further stated, that he was running upon a 
heavy down grade with five cars attached ; that he did all in 
his power to stop the train, and that under the circumstances, 
it was impossible for him to have done so sooner than he did. 

Another witness by the name of Cow, who was also an en- 
gineer, stated that he was on the train at the time, near the 
engineer, and he. gave substantially the same statement with 
Roberts.. - ‘ 

The plaintiff then re-called his witness, Clark, and offered 
to prove by him that he, plaintiff, in company with witness, 
had an interview with Doctor Powell, president of the rail- 
road company, soon after the injury was done, and upon plain- 
tiff’s representation of the extent of the injury and the man- 
ner of its occurrence, Dr. Powell advised him to kill one. of 
the horses and then to have both of them valued by two free- 
holders, and if one of the horses should get well to have them 
valued again in like manner, which was done accordingly. 
This evidence was objected to by the defendant, but admit- 
ted by the Court. Defendant excepted. Theaction was com- 
menced within six months after the injury sustained. 

The Court charged the jury, that by the act of 1856, after 
the injury was satisfactorily shown by the plaintiff, it devolv- 
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ed upon the defendant to prove that it did not result from the 
negligence of the defendants’ agents; that in law the defend- 
ants were required to show that every thing had been done 
which, under thé circumstances, it was possible to do to pre- 
vent the injury ; that in the opinion of the Court the brake 
ought to have been applied to aid in stopping the train when 
it was discovered that the horses were on the track ; that 
there was no evidence that the brakes were so applied, the 
testimony being only that the whistle was blown as a signal 
for the brakes to be put on, and that the want of such proof 
ieft the presumption of negligence still standing against the 
defendant. 

The defendant’s counsel asked the Court to instruet the ju- 
ry, that they had a right to infer that the brakes were applied 
from the testimony of Roberts and Cox. 

This the Court refused to do, but stated to the jury, that 
notwithstanding what Roberts and Cox had testified, the plain- 
tiff was entitled to recover. Defendant excepted to the 
charge. Verdict for the plaintiff. Judgment and appeal by 
the defendant. 


Mitchell and Boyden, for the plaintiff. 
Moore, for the defendant. 


Barrie, J. We are unable to discover any error in the 
charge of his Honor, of which the defendant can complain. 
The act of 1856, chapter 7, makes the mere fact of killing 
cattle or other live stock by the engine or cars of a rail-road 
company prima facie evidence of negligence on the part of 
such company. Proof of having killed the plaintiff’s horse, 
then, having been made, the force of that law is to declare 
that the company’s agents were guilty of negligence of which 
they could not acquit themselves, except by showing that there 
was no neglect whatever. It is not sufficient for them to 
prove that there was:probably no negligence. They are put 
by the law under the heavy burden of proving-affirmatively, 
a negative. The difficulty of such a position is strongly ex- 
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emplified by the eases of State v. Patton, 5 Ired. 180, and 
State v. Goode, 10 Ired. 49, decided under the law which 
made the examination of the mother of a bastard child, prima 
facie evidence of its paternity. In the case before us, we 
think, for the reasons given by his Honor in the Court below, 
that the prima facie case, made by the plaintiff, was not over- 
thrown by the testimony given for the defendant. His Hon- 
er might, perhaps, have gone farther and stated that the en- 
gineer, himself, had shown some neglect by net having plac- 
ed himself in such a position that he could see-along the eurve 
of the road, around which the cars were running. Of that, 
however, the facts stated do not enable us to give a definite 
opinion. 


Per Cortam, Judgment affirmed. 








“ANDREW COPE v. ANDREW BRYSON. 


Where a defendant in a justice’s warrant, after a trial and judgment against 
him, but before an appeal, paid a part of the claim to the justice, who held 
it till the trial above took place, ‘and then paid it to the officer of the appel- 
late court, it wag Aeld that under the pleas of “ tender and refusal” and “ al- 
ways ready,” the measure was unavailing. 

The proper way for a defendant to avail himself of a payment into court, is 
to have a rule of court to: permit him to do so. 

Whether a justice of the peace can make a rule to pay money into 6 hie hands: 
which will avail in an appellate court— Quere ? 


This was an action of assumpsirt, tried before Drox, J., at the 
Spring Term, 1861, of Jackson Superior Court. 

The suit was commenced béfore a justice of the peace on @ 
book account, for $2,50, and an order purporting to be giver 
by the defendant to the plaintiff. The account was admitted 
by the plaintiff, but the order was disputed. The justice gave 
judgment for both claims, and the defendant prayed and ob- 
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tained an appeal to the Superior Court, and he then, in the: 
same presents, bilt affer the judgment and appeal, tendered 
to the plaintiff six dollars'in gold and silver, which was sufti- 
sient to cover the $2,50 andthe eosts then due,’ which was 
refused: by the plaintiff. The defendant then handed the 
money to the magistrate and gave surety for the appeal. The 
appeal was returned to the court, and the defendant appeared’ 
and pleaded “general issue, payment, fender and refusal, 
always ready.” The eause was continued on fhe docket for 
several terms, and a large amount of costsaccumulated. At 
the trial term, on the day before the trial, the magistrate gave 
the money to the clerk of the ‘eourt, having retained. it till 
‘then, and the elerk produced the money om the trial. 

The plaintiff, on the trial, offered no evidence as to the sum 
élaimed under the order, but asked for a verdict and judg- 
ment for the $2,50, admitted to be-due: . His Honor charged 
the jury, that if they believed, from. the testimony, that the 
amount tendered was sufficient to pay the $2,50 and the costs 
due at the time of the trial before the magistrate, the defend- 
ant was entitled to a verdict. Plaintiff excepted. 

Verdict and judgment for defendant. Appeal. by plaintiff. 


Merrimon, for the plainti'f. 
No counsel in this Court for the defendant.. 


Pearson, C. J. We presume-the attention of liis Honor 
was not called to Murray v. Windley, 7 Tred. 201; Winn- 
ungham v. Redding, 6 Jones, 126, where the point is directly 
decided against the defendant. The defendant ought, as soon 
as the appeal was returned. to the eounty court, to have paid 
the money, which he admitted to be due. for principal, inter- 
est and costs, into court, and takén a rule on the plaintiff “ to 
take the money or proceed further in the case at has peril.” - 

Possibly, it was in the power of the justice of. the’ peace, 
who tried the case, to grant such a_rule on the payment of the 
money to him before the appeal was taken, and at first, it oc- 
eurred to us that the ruling of his Honor, might be support- 

8 
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’ 
ed on that ground, but the justice made no entry of the kind 
on the judgment, and the defendant went'to'trial on the pleas 
“general issue,” “payment,” “tender and refusal,” “always rea- 
dy;” and the money was not paid in by the justice until the trial 
term. Upon these facts.and. the pleading, his Honor erred in 
his charge to the jury. To have availed himself of the fact 
that the justice had received the money before the appeal 
was granted, the defendant ought to have brought it to the 
notice of the Court when the appeal was returned, and taken 
the rule on the plaintiff; or else to have obtained leave for 
the justice of the peace to make the entry on the judgment, 
and pay the money into court, so as to allow the plaintiff then 
“ to take the money or proceed further at his peril.” Instead 
of that the justice of the peace is allowed to keep the money, 
and the defendant relies on the plea of ‘tender and refusal, 
always ready,” which plea can only be supported by proof 
that the money was tendered before the action was commenc- 
ed. See the cases above cited, There is error. Venire de 
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Per Overiam, Judgment reversed. 


Doe on demise of D. M. SINCLAIR v. K. H. WORTHY. 


In éjectment a landlord, who is permitted to defend the suit in the place oi 
his tenant, is confined to the same defense as his tenant’ would have been 


confined to. 

In an action of ejectment against the debtor by a purchaser at sheriff's sale, 
the defendant need only a judgment, execution and sheriff's deed. 

There is no principle of law or practice of the courts by which, after a plain- 
tiff, in ejectment, has obtained a judgment against the tenant in possession, 
upon whom. declaration has been served, he can be deprived of the {fruits 
of his judgment by an order to stay the writ of possession on the sugges- 
tion that the-title waz in some other person. 
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ActION OF EJECTMENT, tried before Frencu, J., at the Fall 
Term, 1860, of Moore Superior Court. 

The declaration was served on Dunean Marehison, Leonard 
Farr and Henry Oldham, and at the appearance term, K. H. 
Worthy was permitted to come 4n as landlord and defend the 
suit. The lessor of the plaintiff offered in evidence a judg- 
ment and execution against Dunean Murchison, a levy and 
sale in 1857, of the land deseribed in the declaration, a pur- 
chase by hiim for fifteen ($15) dollars, and a sheriff’s deed for 
the same. The defendant then showed a sale by the sheriff 
for the same land as the property of Duncan Murchison, and 
a purchase of it by him for $2000, in July, 1856, and a sher- 
iff’s deed to him of that date, reciting a jadgment and execu- 
tion against Duncan Murchison, and a sale to him, and show- 
ed that a short time after the sale, Duncan Murchison agreed 
with the defendant, that if he; the defendant, would not turn 
him out of possession, he would hold the land as his (defend- 
ant’s) tenant, and Murehison then became his tenant and held 
the land of him until his death, in 1857, and was so hold- 
ing the land when the plaintiff purchased, and at the.time of 
the service of the declaration, and that defendant had been in 
possession, by himself, or his tenants, from the time of’ his 
purchase, in 1856, up to the time of the trial. The Court 
charged the jury, that as the lessor of the plaintiff had show- 
ed a judgment and execution against Duncan Murchison, up- 
on whom the declaration was served, a levy and sale, a pur- 
chase by the lessor. of the plaintiff and a sheriff’s deed, the 
plaintiff was entitled to their verdict, and that in this action 
it could avail the defendant nothing to show title to the land 
sued for. Defendant’s counsel excepted. Verdict for plaia- 
tiff, and judgment and appeal by the defendant. 

The record proper sets out that plaintiff moved for-a writ 
of possession to issue, which was opposed’ by the defendant, 
upon aflidavits filed, which were considered by the Court suf- 
ficient, and he moved that the writ of possession should be 
stayed until the lessor of the plaintiff should bring his action 
of ejectment against the present defendant, and until the ter- 
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mination. of seh action. This motion was sustained on con- 
dition that the defendant, in the future action, should admit 
possession of the premises, from which order, the plaintiff 
appealed. 


Haughton, for the plaintiff. 
Strange, McDonald and W. McL Mc Kad, for defendant. 


Prarson, C. J. From the manner in which the record is 
made out, we are at a loss to determine whether this is an ap- 
peal by the defendant from the ruling of his Honor on the 
trial of the action of ejectment, or an appeal by the plaintiff 
from the order staying the writ of possession until the lessor 
of the plaintiff should bring his action of ejectment against 
the defendant. But for the fact, that the ease, made out by 
his Honor, is sent as part of the record, we should conclude 
that the only point, presented, was on the appeal of the plain- 
titl, in regard to the motion to stay the writ of possession, and 
that the confusion is to be ascribed to an attempt on the part 
of the clerk to insert the proceeding in respect to the order 
staying the writ of possession, as of fall term, 1860. We 
will take it, however, that both matters are brought up for 
review. 

There is no error in the ruling of his Honor on the trial’ of 
the action of ejectment. The facts bring this case within the 
doctrine, that when a landlord defends in place of his tenant, 
he can make only such defense as his tenant could make, and 
that in an action of ejectment by a purchaser at sheriff’s sale 
against the debtor, in the execution, he need only show a 
judgment execution and sheriff’s deed. This is the general 
rule, and the case does not come within the exception, made 
under the peculiar circumstances presented in Jordan v. 
Marsh, 9 Tred. 234, so we conclude with his Honor, that the 
plaintiff was eM®titled to reeover. 

But we do not concur with him in his holding on the mo- 
tion to stay the writ of possession. We are not aware of any 
principle of law or practice of the courts by which, after a 
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plaintiff, in ejectment, has obtained judgmerft against the 
tenant in possession, upon whom the declaration in ejeetment 
has been duly served, he can be deprived of the fruits of his 
judgment by an erder to stay the writ of possession, on a sng- 
guestion that the title is in seme other person. We were in- 
formed, on the argument, that his Honor supposed the order, 
to stay the exeeution, was warranted by the epinion in the’case 
of Judge v. Houston, 12 Tred. 108. Such a conclusion was not 
warranted by that opinion, and shows that it was totally mie- 
apprehended. In that case, the declaration, in ejectment, 
was not duly served on the tenant im possession, but was serv- 
ed on one who was only a guest or servant of the persons real- 
ly in possession, and it was held that the latter, who had receiv- 
ed no notice of the action, and had ne right er opportunity of 
making defense, should not be turned out of possession under 
a judgment obtained against the guest or servant. But in 
this case the declaration was served on the person veally in 
possession ; so the opiuion in that case had not the slightest 
application. ¢ 

We are glad of an opportunity te-correct the misapprehen- 
sion, for, if the practice should prevail of staying the writ of 
possession, in all cases, where the land-lord defends in place 
of his tenant, the rule that he is confined to such. defense.as 
his tenant could make, and'that a purchaser at sheriff’s sale, 
as against-the debtor in the execution, need only showa judg- 
ment execution and sheriff’s deed, would be completely elu- 
ded. 


Per Coriam, dudgment in the action of ejectment con- 
firmed. The order staying the writ of 
possession reversed, 
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Doe om the demise of A. & E. KRON v. BENJAMIN CAGLE. 


Where 4 tract of land had marked trees all around it, demarking 300 acre?, 
and one Held a small isolated pareel within these bounds for five years, and 
there was no evidence to connect him with the marked trees er the grant 
under whith the marks-were made, it was held that he had not prima fa- 
cie evidence of title to the land according to these bounds under the Act 
of 1850. 


ActION OF EJEOTMENT, tried before Howarp, J. at the Fall 
Term, 1861, of Montgomery Superior Court. 

The plaintiffs offered in evidence a grant to ene James 
Noll, 1799, for the land in dispute, and proved that in 1831, 
one. Burrage built a small house on it and occupied the same, 
cultivating a field around the house, and while there, hunted 
and dug for gold on the laud by the permission of Delamotte, 
(as hestated) ; that there weré marked trees all around the tract; 
that 1832; one Ferrill occupied the house; that it was then 
vacant until December, 1834, when Ferrill returned and took 
possession, telling the witness that he had a house at last 
where he felt settled, that he had been put there by Delamotte-. 
Ferrill continued to live on the land from December, 1834, to 
August, 1845, when he was ejected at the instance of the les- 
sors of ‘the plaintiff. The plaintiffs are the devisees of the 
land, under the will of Delamotte, which was duly preved. He 
died in 1838. These facts, and others not material to the point 
eonsidered by the Court, were submitted to his Honor. The 
question raised by the counsel was, whether the possession of 
Ferrill, as tenant for Delamotte, for five years, was prima fa- 
ele evidence of title uider the Act of 1850. 

ITis Honor, on consideration, gave judgment for the defend- 
aut, and the plaintiffs appealed. 


Ashe, for the plaintiffs. 
Strange, for the defendant. 


Pearson, C. J. An objection presents itself im limine, 
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which is fatal to the plaintiff’s case. There is no evidence 
that Delamotte ever had a deed, or in’ any manner elaimed 
to derive title nnder Noll. So, there is nothing to show that 
he held or claimed according to the boundaries of the grant 
to Noll, or to connect his title with the marked. trees around 
that grant.. He may have claimed up to.some line, includ- 
ing a fourth or a half, or any indefinite part ofthe land cov- 
ered by the Noll grant, or his claim may have extended out- 
side of that grant to any other lines or boundaries. In other 
words, there is no evidence to fix the boundaries according to 
which Delamotte claimed. 

The fact that, in 1799, a grant issued to one. James Noll, 
for 300 acres of land, and that there were marked trees .all 
around it, and that in 1834, Delamotte put one Ferrill in pos- 
session of a piece of land inside of these marked trees, and 
Ferrill lived there as Delamotte’s tenant for more than five 
years and cleared-a few acres of land, is no evidence of the 
allegation that Delamotte held and claimed according to the 
lines which had been marked for the grant to Noll, in the 
absence of any proof whatever to connect his title with the 
grant; or to show that he had ever seen or heard of it, or 
knew any thing about the marked trees around it. 

The evidence does not bring the plaintiff’s case within the 
provisions of the statutes relied on, chapter 68, section 12, Acts 
of 1850, which is in these words: “ Peaceable possession of 
land, although no color of title be shown, for five years, shall 
be.prima facie evidence of title, where persons may hold or 
claim wader known and visible metes and bounds. There 
is no evidenee that Delamotte did hold or claim under known 
and visible metes or bounds, and there is-nothing to show the 
extent of his claim. There is no error. 


Per Crrram, Judgment aftirmed. 
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* Doe on the demise of JOHN McDOUGALD v. ALLEN McLEAN. 


A person, whose land has been sold at sheriff's sale, is a competent witness 
in an action of ejectrnent against the purchaser at such sale, to show that 
his own title was defective: 

Any one who had .an opportunity of knowing and observing a person, whose 
sanity is impeached, though hemay not be an attesting witness, may give his 
Opivion of such person’s capacity to make a deed or will. 

‘Where it js-estab!ished that the deed, offered by one of the'parties in eject- 
ment, claiming under the same person with the other, is void, he is not es- 
toppetl from denying the title of thé other party. 


AcTION OF EJECTMENT, tried before Howarp, J.,at the Fali 
‘Term, 1861, of Harnett Superior Court. 

The plaintiff’s declaration included three traets er pieces of 
land. The lessors of the plaintiff showed by grant and deeds 
a good title to two of the tracts in ewe Hugh MeDongald— 
the death-of MeDeugald, and that they were his heirs-at-law. 
They also showed the possession of the defendant at the time 
the declaration was served, of all three tracts, but offered ne 
evidence of title as to the third tract. 

The defendant then offered,.in évidence, a deed from Hugh 
McDougald to one MePhail—a judgment, execution, levy, sale, 
&c., as the property of McPhail, and a sheriff’s deed to him- 
self. The deed of Hugh MeDongald and the sale and deed 
of the sheriff covered all three tracts. 

‘The plaintiff then offered evidence of Hugh MeDongald’s 
incapacity to.make the deed. Atnong his witnesses, he ten- 
dered McPhail, te whom the deed was -made. The defend- 
ant objeeted, but the objection was over-ruled and defendant 
excepted. 

One Atkins was introduced asa witness, he stated that he 
had been deputy sheriff during the year in which the deed 
was made; that he knew McDongald, and did some business 
with him. The plaintiff proposed asking the witness * wheth- 
er, in his opinion, McDougald was, during that year, compe- 
tent to transact business or make a deed.” 

The detendant’s counsel objected to the question, and in- 
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sisted that Atkins, not being a witness to the deed, could only 
describe the acts and sayings of McDougald, and was not, in 
jaw, allowed to express his opinion. The witness was permit- 
ted to give his opinion, which was, that he did not think he 
had mind enough to protect himself. Defendant excepted. 
The Court charged the jury, that as the dafendant had pro- 
daced the deed from MeDougald and claimed title from him 
through McPhail, he was estopped from denying his title, 
and, therefore, if they were satistied that McDougald was not 
competent to make a deed at the time the deed purported to 
have been made, the plaintiff was entitled to recover not only 
the two tracts, but the third also. Defendant exeepted. 
Verdict and juagment for plaintiff. Appeal by defendant. 


N. McKay, for the plaintiff. 
W. B.. Wright and Buaion, for the defendant. 


Barrix, J. The objections to the competency of testimony 
were untenable, and his Honor was right in so deciding. 

1. McPhail was competent to testify for the plaintiff. His 
testimony was against his interest. In proving that the deed 
from McDougald to him was void on aecount of the incapa- 
city of the granter to make it, he showed that he was liable 
to the defendant, who was the purchaser of the land as his, 
under a sheriff’s sale ; see Revised Code, eh. 45, sec. 27. 

2. The case of Clary v. Clary, 2 Ired. 78, has settled the 
rule, that in. the case of a.deed as well as of a will, any wit- 
ness, though he may not be an attesting one, who has had op- 
portunities of knowing and observing a person, whose sanity 
is impeached, may not only depose to the facts withia his 
knowledge, but may also give his opinion as te the sanity or 
insanity of such person. 

Upon the question of estoppel, his Honor’s opinion was 
wrong. If the deed from McDougald to McPhail wasa nulli- 
ty, because of the grantor’s insauity, we cannot see how it 
could estop the grantee or any person claiming under him. 
It certainly did not estop the graptor, and a primary Tule in 
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the doctrine of estoppels fs, that to be of any foree, they must 
be mutual. Henee, the defendant was not estopped to take 
advantage of the fact, that the plaintiff’s lessors could not 
show title to the third tract of land described in the plain- 
tiff’s declaration. .It was error, then, in the Court to instruct 
the jury, that the lessors were entitled to recover that tract, 
and for the error, thus committed, the judgment must be re- 
versed, and a venire de novo awarded. 


Per Curiam, Judgment reversed. 





State on the relation of A. R.. SHIPMAN v. JESSE McMINN. 


Where the record of the county court showed that A was appointed a con- 
stable for one year, and it was proved that he acted as such «uring, the 
year ensuing, although the condition of the bend did not express: the term 
for which he was appointed, and although the appointment was not made 
at the term prescribed by law for appointing constables, yet it was held 
that he and his sureties were liable for a breach of the bond occurring with- 
in the year ensuing. 


Tis was action of pest, brought on a constable’s bond, 
tried before Osporne, J., at Fall Term, 1860, of Henderson 
Superior Court. 

It appeared that at October Ferm, 1856, of Henderson 
County Court, the defendant was appointed constable for one 
year and filed the bond on which this suit was brought. The 
bond was in the ordinary form, with a condition to perform 
the duties of constable, without specifying the term of his of- 
fice. It further appeared, that the regular termr for the ap- 
pointment of constables, by the statute, was at the County 
Court held on the first Monday after the 4th in December. 
The claim was put in the hands of the defendant in March, 
1857, and the breach occurred within the ‘year after the ap- 
pointment of the defendant. 
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Upon this state of facts, his Honor held that the defendant 
was liable on his official bond, and so instructed the jury, who 
found.a verdict for the plaintiff. Judgment was given for the 
plaintiff, and the defendant appealed to the Supreme Court*” 


Merrimon, for the plaintiff. 
No counse] for the defendant. 


Barrix, J. The principle of this case is identical with that 
of Hoelt. v.. Cobb, 4 Jones, 258, ‘and the decision must’ be the 
same. The only difference in the facts of the two cases is, 
that in the former, it was stated in the offieiat bond of: the 
constable, as well asin the record of his appointment, that he 
was chosen for one year. In the present case, it appears up- 
on the record, that he was appointed for one year, though the 
bond does not recite the duration of his offiee. But it was 
proved that he continued to act under color of his office du- 
ring the year, and that is sufficient to render him and his 
sureties liable by force of the, 9th section of the 78th chapter 
of the Revised Code. The policy of that law is to render the 
sureties of a constable liable for his ofticial delinquencies, ra- 
ther than to permit those who may: have put claims into hie. 
hands for colleetion to suffer loss, though he may be acting 
under an irregular or invalid appointment. ' 


Pékr Curiam, Judgment affirmed, 





Doe on the demise of NANCY LEATHERWOOD v. JOHN BOYD. 


Where the certificate of probate toa will, set forth that it was proved in 
common form by the oath of A, one.of the subscribing witnesses, and then 
proceeded to state what the witness swore to, and there was no assertion 
among these particulars that A subscribed the will as a witness in the pre- 
sence of the testator, it was edd that the probate was defective. 


* 
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Action oF EJkcTMENT, tried before Droz, J., at the Spring 
Term, 1861, of Haywood Superior Court.’ 

The lessor of the plaintiff adduced his\title regularly to John 
Leatherweod, whose will, eonveying the same to her, was of- 
fered ih evidence, but objected to fur the want of a due: pro- 
hate. The certifieate of probate of the will was as follows: 

“The last will and testament of John Leatherwood, decéas- 
ed; was duly proven, in common form, by the eath of Rufus 
A. Edmoasten, one of the subseribing witnesses thereto, who 
swears that he saw the said John Leatherwood sign and seal 
said paper-writing, and declared it to be his last will and tes- 
tament, and at the time thereof was of sound disposing mind 
atid memory, awd that he done it freely and without compul- 
sion. Sworn in open court, which was ordered to be spread 
at length on the paper-book kept for that purpose.” 

The evidence was admitted and defendant excepted. The 
will had two subseribing witnesses to it, and it was ‘objected 
that the probate was made but by one. This objection was 
over-ruled, and-defendant excepted. 

Verdict and judgment for plaintiff, and appeal by defendant. 


No counsel for the plaintiff. 
Merrimon, for the defendant. ° 


Pearson, C. J. We are of opinion that the probate of the 
will of John Leatherwood was not sufficient according to the 
certificate, and it was, conseqnently, error to permit the will 
to be read in evidenee. Had the certificate stopped after 
these words: “The last will and testament of John Lea- 
therwoed ‘was duly proved in common form, by the oath of 
Rafus A, Edmonston, one of the subscribing witnesses there- 
to,” it would have been sufficient in this view of the question; 
Marshall v. Fisher, 1 Jones, 111; Beckwith v. Lamb, 18 
Tred. 400; University v. Blount, N.C. Term Rep. 13; on 
the ground that every court, where the subject-matter is with- 
in its jurisdiction, is ‘presumed to have done all that is necés- 
sary to give force and effect to its proceedings, unless there is 
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something on the face of the proceding. to show to the eon- 
trary ; for the presumption is, that the Court: knew how to: 
take the probate of a will, and saw. that it was properly done. 
But if there be any thing on the ;face of the proceeding to 
show the contrary, that will rebut the presumption. In Car- 
rier v. Hampton, 11 Ired. 307, the probate’of a deed was be- 
foxe a Judge of the superior court, and he certified “ that 
Jefferson S. Hampton, being duly sworn, ‘testified that Ed- 
mund Tomberlin, the subscribing witness to the within bill of 
sale, is dead, and that the signature of Jonathan Hampton, 
the grantor therein, isin the proper hand-writing of.the said 
grantor,” it is held that the probate was not sufficient, be- 
eause the Judge professes to set owt what was sworn by the 
witness, and on the face of the proceeding, it appeared that 
the probate was defective in this: that the witness did not 
state upon what ground he founds his opinion, nor by what 
means he had acquired a knowledge of the hand-writing of 
the party. In our case, the eertificate professes to set ont what 
was sworn to by the witness, Edmondson, i. e., ‘‘ who swears 
that he saw the said John Leatherwood sign and seal said 
paper-writing, and declared it to be his last will and testa- 
ment, and at the time thereof, ‘was of sonnd and disposing 
mind and memory, and that he done it freely and without 
eompulsion.—Sworn in open court.” So, it appears on. the 
face of this proceeding, that the probate was defective in this = 
the witness did not state that he subseribed-the will,.as a wit- 
ness, in the presence of the testator, which is an essential: re- 
quisite in the due exeeution of a will to passland. The omission 
of this fact, where particulars are entered into, rebuts the pre- 
sumption that would otherwise have been made under the 
maxim omnia presumuntur rite esse acta; consequently, thé 
probate, as it now appears, must be held to be defective. 
Should the fact be that the witness did swear that he subscrib- 
ed the will, as a witness, in the presence of the testator, and 
the omission to set it out was a misprison of the clerk, the 
eounty court may permit an amendment so as to make its re- 
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cords speak the truth, and in that way.put the matter right. 
For this error, there must be a venire de. novo. 

We do not see proper to notice the objection: that the will 
was proven by only one witness, whereas, by the Revised 
Code, it is necessary that it should be proved by at least two 
witnesses, because it is not necessary for the purpose of this 
decision, and from the statement of the case, made by his 
Honor, it does not appear at what time the will was admitted 
to probate ; for if it was done before the Revised Code went 
into operation, the probate, by one of the subscribing witness- 
es, was sufficient. How that fact is, will, of course, be set out 
if the case should come up again. 


Per Cpriam, Judgment reversed. 





STATE v. HENRY YOUNG AND COSBY YOUNG. 


Where a person suspected of a murder was arrested and brought before a 
jury of inquest as a witness and subjected to a rigid examination, it was 
held that this examination was not- competent evidence against him on a 
trial’ for the offense. 


Tuts was an indictment for murpeER, tried before SaunprErs, 
J., at the Fall Term, 1861, of Macon Superior Court. 

The prisoners were indicted for the murder of John Wesley 
Jenks. On an inquest over the .body of the deceased, the 
wife: of one of the prisoners had left the place and gone 
in the direction of the residences of the prisoners, in-order, it 
‘was suspected, that she might give them notice to. escape, 
and in order to prevent this, and to avoid alarming them, 
they were-arrested. as witnesses by the deputy sheriff, (sev- 
eral of the jury acting as his assistants,) and brought to the 
place of holding the inquest. They were then sworn as wit- 
nesses and subjected to a rigid examination, which, in many 
of its particulars, were supposed to implicate them in the 


. 
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homicide. They were then charged with the. crime,,and on 
the trial in the Superior Court, the solicitor, for the State, of- 
fered to read in evidence the examination of the prisoners be- 
fore the jury of inquest. This was objected to by the counsel 
for the defendant, but admitted by the Court. Defendants’ 
counsél excepted. 

There was a verdict of guilty, a judgment, and an appeal 
by the defendants. 


Attorney General, for the State. 
No connsel for the defendants. 


Barrix, J. There are very few. questions in which there 
isa greater conflict of judicial decisions, than in that, wheth- 
er the statement made on oath, by a person while under ex- 
amination, as a witness, before a coroner’s inquest or an ex- 
amining magistrate, can afterwards be used as evidence 

_ . . . . 
against him upon an indictment for the same offense as that 


as to which he has been examined. In Roscoe’s Crim. Ev. 
p. 49 and 50, references to many. of these conflicting cases 
may be found. Mr. Phillips, in the last edition of his valua- 
ble treatise on evidence, after referring to most of the cases, 
on the subject, endeavored to draw a distinction between the 
ease where the prisoner was in custody, or was under suspi- 
cion, and where he was examined against another party un- 
der a distinct charge; gee 1 Phil. on Ev. 404,..Mr. Roseoe, 
in remarking upon the distinction, says that in none of the 
recent .cases had it been adverted to as the ground of deci- 
sion. He then closes his observations on the subject, by the 
remark “that the ground. on. which a deposition, upon 
oath, by a prisoner, has been generally considered tobe inad- 
missible, without reference to the circumstances under which 
it is made, is, that being upon oath, it cannot be looked upon 
as a voluntary statement, although it undoubtedly strength- 
ens the objection to such a deposition that the party is in cus- 
tody or under suspicion at the time. ” 

In the case of the State v. Broughton, 7 Ired. 96, the pris- 


. 
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oner had been examined as a witness before the grand-jury,. 
who were investigating the case of alleged murder; and had 
given evidence tending to: fix the eharge on another person. 
He was afterwards suspected and indieted for the erime, and 
his testimony, as given before the grand-jury, was offered ae 
evidence against him. The Court said, that if the evidence, 
offered, had purported to. be a confession, it could not have 
been admitted, because, being under oath, it conld not have 
been deemed voluntary, but as a statement tending to crimi- 
nate another person, it was. admissible against him, and the 
falsity of it, taken in connection with other circumstances, was 
relied on as evidence of his guilt. There, the prisoner at the 
time when he was éxamined, was not under arrest, in which 
respect, the case differs from the one now before us. The 
ease of Rex v. Lewis, 6 Car. and Paine, 161, .(25 Kng.'C. L. 
Rep. 333,) approaches in its cireumstances to owrease. There, 
the prisoner, Coelia Lewis, was indictedfor an attempt to 
poison. It appeared that on the day on whieh she was com- 
mitted, she had been summoned as a witness, along with.oth- 

ers, to give evidence before a magistrate. At first, she was 
uot suspected, bat on the conclusion of her examination, she 
was committed for trial on the same tharge. In her exam- 
mation she had referred to a letter prodaced. by her,-and on 
her trial, it was proposed to be proved, on the part of the 
prosecittion, what she ‘had said about the letter. Gurney, 
Baron refused to receive the testimowy, saying that it was in 
her written examination. It was then proposed to give evi- 
dence of what the prisoner said, which was not taken down,. 
and this was also refused by the Judge. Here, it will beno- 
ticed, that the evidence, which was ruled owt, is not stated, to: 
have been a confession: of the prisoner’s guilt, and the ground 
upon which it was rejected, must have been, that the prison- 
er’s statement was made while she was on examination on oath. 
The circumstances of the case now before ms, are still stronger: 
to show that the prisoners were under restraint in giving their 
testimony. They were suspected of having eommitted the 
a were under arrest, and were subjected, as the bill 
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of exceptions States, to a rigid examination. Although treat- 
ed as witnesses, they were, in truth, prisoners under examin- 
ation, and as such, nothing, which they stated, under oath, 
ought to have been admitted in evidence against them ; see 
‘Roscoe’s Crim. Ev: 61. ‘The judgment must be reversed, and 
a venire de novo awarded. 


Per Osram, Judgment reversed. 








STATE vw. JACOB W. MURPEE 


kt is no.groand for a-challenge'to the array, in a capital case; that it does not 
appear from an order for a’special. venire facias, that it was made in the 
case of the prisoner. It is sufficient: if it appedr that it was made at the 
term at which the trial was had. 

A challetige tn the array of jurors is generally founded ona charge.of par- 
tiality, or some default in the sheriff or other officer, summoning them. 

Whether, where the manner of a homicide, charged in’a bill of indictment, is 
by cutting’ the throat of the deceased with a knife,. and the proof is, that it 
was done by blows inflicted cn the head with a gun, the variance is mate- 
rial—quere. 

The Court is not bound to give specialinstructions te- the jury, at the request 
of counsel, on a hypothetical case.. 


Txrs was an ipdietment for murpsr, tried: before Kerr, J., 
at the Fall Term, 1862, of Rowan Superior Conrt. 

The defendant was indicted for the killing of one John 
Cope, by cutting his throat witha knife, and in ‘the same bill, 
ene Wilson MeGrady was indicted for aiding: and assisting in 
the same homicide. ‘The case wiis-removed to Rowan from 
the county of Oabarrus. 

Upon the trial, oné*Mary Cope; wife 6f the deceased, testi- 
fied, that on Sunday, 8th December,.1861, Jacob Murph came 
to the house of the other defendant, McGrady, about ei 
e’clock in the morning; that-shortly thereafter Cope, the 
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ceased, came to the same place in a buggy, and she went out 
to meet him, and found that he had put his horse in the sta- 
ble; he and McGrady were brothers-in-law ; that in a short 
time Cope concluded that he would leave the place, and went 
to the stable to get his horse for that purpose, and ‘witness 
went with him, but found the horse sick and unfit.to. be used; 
that they then returned to the house and found McGrady 
standing ‘near the corner of the house; they (witness and her 
husband) entered the building and werestanding near the door 
when Murph came up with a gun under his arm, pointing to- 
wards witness and deceased; that. Murph said, “ good eve- 
ning ;” to which Cope:said, “ good evening G—d damn you,” 
“T will kill you ;” that Cope then turned towards the prison- 
er and seized the gun and succeeded in wresting it from the 
prisoner’s hands; that the prisoner stepped back @ little and 
Cope fired the gun at him; that the witness then stepped 
back alittle and took a seat'in the house where she could not see 
the parties ; that she heard the noise of a scuffle between them, 
and heard the sound of heavy blows, and heard the deceased 
say, “oh don’t.” She also heard the prisoner say, “I have 
cut his damn’d throat;” that afew minutes afterwards, she 
heard him say, “we will take him and put him in the smoke- 
house, and then we will carry him to Beaty’s old field ;” that 
she heard chopping at the smoke-honse and saw McGrady 
coming from towards the stable, and, on ‘his going to the 
smoke-house, Murph again said, “ we will put him into the 
smoke-house until night, and then take ‘him to Beaty’s old 
field ;” this was about two o’clock in the evening; she got 
supper about sundown, of which the prisoner and McGrady 
partook, and then the’ former left the house and went off, but 
before he went, he told witness that if any one came there 
and enquired for him; to’say that he had not-been there since 
Thursday, and said further, “if you tell.any body what has 
happened, we will kill you ;” that the prisoner did not return 
to McGrady’s until 12 or 1 o’clock that night ;*that as soon as 
he came back he said to McGrady, “ itis time to-go ;” that 
she, jn a short'time,’ heard the’ tramping ofa horse in the 
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yard and the noise of a buggy, - then Marph and McGrady 
went away and did not return till about 3 o’clock, and that 
they then made up.a fire and sat until about day, when Murph 
went off again; the gin, to which witness referred, was the 
property of the prisoner, which he carried away with him 
when he left on Monday morning; it was a rifle. This wit- 
ness also testified, that on Sunday before the killing took 
place, Cope told her that he intended to kill Murph wherever 
he met him, and that she had told Murph of this threat. The 
witness further stated, that Murph, the prisoner, was in the 
habit of having his washing done at MeSmndy' s, and frequent- 
ly left his gun ‘there, 

Dr. Beatty testified, that he found the body of the deceas- 
ed in his old field on Tuesday, 10th December, 1861, and 
near to. where the body. was, he found a horse standing tied 
among the pines; that a buggy was likewise there, having 
hair on it; that the throat of the decéased was cut from ear 
to ear, and there were very severe wounds on the left side of 
the head, evidently inflicted with a heavy iron’ instrument. 
He also stated, that the wounds on the head were, in his opin- 
ion, of a character to produce instant death, in a great major- 
ity of, cases; thought it posseble for life to remain after the 
infliction of such wounds, but not probable, 

Nathaniel Johnson, another witness for the State, said, that 
on Monday, after the killing, he went to the house of McGra- 
dy, and there saw signs of blood and brains near the house, 
and saw where chips and dirt had been scraped away near 
the house door. 

Col. Coleman was examined by the State; he stated that 
he went to the house of McGrady on Wednesday after the 
homicide and saw signs of the scuffle or conflict near the door 
and between, the house and the ‘smoke-house; that he saw 
signs of blood, and saw where the earth had been scraped 
and the surface removed. 

George L. Gibson, another witness for the State, testified, 
that he was commandant of a military company in Cabarrus, 
which the prisoner had joined before he left the county ; that 
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he went fo Raleigh after the prisoner, on learning that ‘he 
was there, and had been put under arrest’ by Col. Avery ; 
that he found the prisoner in Raleigh, and having authority 
to do so, he brouglit him baek to Cabarrus to answer for the 
killing of Cope ; that shortly affer taking Murph into his ens- 
tody, he told him he might as well tell all about it, for le 
(the witness) conld do him neither good nor harm’; that 
the prisoner then said, he did kill Cope, and did it in self- 
defense ; that he went to the house of McGrady on Sunday 
‘and found Cope there ; that he spoke to him, (Cope,) when 
he replied, “damn you, I have a great mind to kill you;” 
that Cope then came towards him and they got into a fight ; 
that he struck Cope on the head with a gun and knocked him 
down, and'struck him two er three blows afterwards, and 
thought he was dead, but on hearing him make a noise, he 
took a knife, which he found sticking im the logs of the smoke- 
house, and cut his throat. Witness farther testified, that 
Murph further stated, that Cope blamed him for preventing 
his wife from going with him to Iredell.—Witness asked the 
prisoner, ifhe had not been too intimate with Cope’s wife, to 
which he said “they had been together for a year and bet- 
ter,” but he denied that he ever tried to keep Cope’s wife 
from going with him to Iredell. 

James B. Gibson, another witness for the State, stated that 
he had a conversation with Murph at his (witness’s) house on 
the subject of the homicide; that the: conversation was vol- 
untary on the part of the prisoner; that neither promise or 
threat was used to induce him te confess any thing ; that the 
prisoner said that he had gone to the house of MeGrady, and 
found Cope there standing at the door; that as soon as he 
(M.) approached the door, Cope threatened to kill him ; a 
struggle ensued between them, amd Cope fired the gun at 
him ; that he then struck Cope onthe head and knocked him 
down ; that Cope laid there awhile, and then McGrady ear- 
ried him to the smoke-house ; that when they got ‘there, he 
found that Oope ‘was not dead, ané he (M.) then eut his threat 





JUNE TERM 1863. 133 





State. v. Murph, 





and put him inthe smoke-honse, and after supper he took 
him to a piney old field and hid him in the pines. 

The State offered in evidence aletter, purporting to be from 
the prisoner, addressed to Mary Cope, wife of the deceased, 
which was objected to by the prisoner’s counsel, but the State 
examined the witness, G. L. Gibson, touching the origin of the 
letter, who stated, that while Murph was in jail, in Concord, 
he requested witress to go to the pest-office and enquire for a 
letter, which he had written te Mary Cope, and if lie found such 
a letter to take itout. The witness-did as directed, and found 
the letter in question. The prisoner’s counsel objected to the 
reading of this letter, but the Court over-ruled the objection, 
and defendant’s counsel excepted. (The fetter was not sent 
up in the bill of exceptions.) 

On the trial of the cause, the witness, G@. L. Gibson, was 
asked by the prisener’s counsel if he had ret gone to the wit- 
ness, Mary Cope, and, offered her money, which had been 
furnished by the prisoner, to ge away and mot testify in the 
cause. This evidence was objected to by the State’s counsel, 
and the Court rejected it. Defendant’s counsel excepted. 

On tke trial of the cause, when the jurors were directed te 
be called, the prisoner’s counsel objected to the whole venire, 
which had been summoned by an order of the Court made on 
the day before. The objection was on the ground that it did 
not appear that the said jurors had been ordered by the 
Court to. be summened in this particular case, but that it ap- 
peared from the minutes ef the Court, that the order was 
made in the ease ef the State against McGrady. The Court 
over-ruled the challenge, and defendant’s counsel excepted. 

After carefully recapitulating the evidence, the Court charg- 
ed the juny, “ ist. If the jury believe that, the prisoner went 
to the house of McGrady, at the time spoken of, for the pur- 
pose of carrying on an illicit. intercourse with the wife of the 
deceased, and carried his rifle with him for the purpose of 
using, it against the deceased, if a difficulty or encounter 
should, arise between them, and he then took the life of: the 
deceased by the infliction of the violent blows on the head, 
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and cutting of his throat, as the evidence indicated, then it 
was a case of murder. ) 

“9. If the jury believe that the prisoner went to the house 
of McGrady with no unlawful purpose, and getting there, he 
was involved in a fight with the deceased, without provoca- 
tion on his part, and the deceased wrested the gun from him 
and fired it at him, and then at the spot where the fight com- 
menced, the prisoner inflicted the blows with the rifle, and 
eut the throat of the deceased in the heat of blood, then it 
was only a case of manslaughter. 

“3. If the jury believe that the deceased was struck down 
by the prisoner, by blows with a rifle, as testified to by Dr. 
Beatty, and as indicated by the prisoner’s confession, and yet, 
life being not extinguished, by the blows, the prisoner took 
the deceased and moved him to the smoke-house, and there 
finding him stilf alive, took a knife from the erack of the 
smoke-house and cut the throat of tlie deceased, and that ex- 
tinguished his life, it was a case of murder, and was such @ 
killing as was charged in the bill ofindictment. 

“4. That the jury must be satisfied that the killing was in 
the manner and form as charged in the bill, and if they be- 
lieved that the deceased died from wounds inflicted with the 
rifle, the jury ought to acquit.” 

The prisoner’s connsel asked the Court to charge the 
jury that, supposing the prisoner went to the house of Mec- 
Grady, ard took the gun with him only for the purpose of 
defending himself, and that the fight occurted andthe throat 
was cut at the place where the’fight commenced, then it was 
ease of mansfanghter only. The Court declined giving the 
instruction, and defendant excepted. 

Prisoner’s counsel further moved the Court to charge the 
jury, that if they believed the fight was as the female witness 
(Mrs. Cope) described it, and’ that the deceased got the gun 
and the prisoner drew his knife to ‘defend himself from the 
attack of the deceased, and then cut his throat to prevent: de- 
ceased from killing him, then it-was a case of justifiable hom- 
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icide. The Court declined. to give this instruction, and de- 
fendant again excepted. 

The defendant was found guilty of murder. Upon which, 
judgment of death was pronounced, from which the defend- 
ant appealed to the Supreme Court. 


Aitorney General, for the State. 
No céunsel appeared for prisoner in this Court. 


Barttz, J. We -have examined with care the various ob- 
jections set out by the prisoner in his bill of exceptions, and 
are prepared to state the conclusions to which we have been 
led. 

1. The challenge to the array. of jurors. made by the prison- 
er, has nothing to sustain it. Such a challenge is an excep- 
tion to the whole panel, and is generally founded ona charge 
of partiality, or. some default of the sheriff or other officer who 
summoned them ; 3 Black. Com. 359—4 Ibid. 452. In the 
present case, the jurors excepted to, were summoned on a spe- 
eial. venire facias,.issued by an order of the Court and execu- 
ted by the sheriff. No exception is taken to the officer, nor 
to the manner in whieh he discharged his duty; the objection 
is founded on the allegation, that the order was not made in 
the case of the prisoner, But we can see no necessity that 
the record should show in what particular case the Court 
made the order. It is sufficient, if it appear, that it was made 
at the term at which the trial was had. When summoned, 
the jurors may be called in any case in which a person may 
be tried at the term fora capital offense ; Revised Code, chap. 
35, section 30, 

2. The objection to the introduction as evidence, of the let- 
ter written by the prisoner to Mary Cope, is, we suppose, 
abandoned, as no copy, of the letter has been sent up ; though 
stated to be annexed to the bill of exceptions as a part of it. 

3. The purpose for which the prisoner’s counsel proposed 
to ask the witness, G. L. Gibson, if he had not gone to the 
witness, Mary Cope, and offered her money, furnished by the 
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prisoner, to go away, is not stated. We are unable to per- 
ceive how the exclusion of it by the Court, could have preju- 
diced the cause of the prisoner. 

4. The charge of the Court # the jury, as to the law ap- 
plicable to the different views, which they might take of the 
testimony, was certainly as favorable to the prisoner as he 
had a right to claim. Whether upon the point in relation te 
the manner of the killing, it was not more so, may, perhaps, 
admit of doubt. It is true, thatifia man be indicted for one 
species of killing, as if by poison, he cannot be convicted by 
proving a totally different species of death as: by shooting, 
starving, or strangling, but if the means of the death proved, 
agree in substance with those charged, it is sufficient. Thus, 
where the death is caused by any weapon, the nature and de- 
scription of the weapon ought to be stated, yet, if it: appear 
that the party was killed by a different weapon, it maintains 
the indictment; as if a wound or bruise be alleged to be given 
with a sword, and it proves to be with a staff or axe, the dif- 
ference is immaterial; see Ros. Crim. Ev. 706 ; 1 East’s Pleas 
of the Crown, 341; 2 Hale Pl. Cr. 185. . It is unnecessary. to 
pursue the enquiry, because the error, if there were one, was 
in favor of the prisoner, and he cannot object to it. 

5. The special instructions asked for by the prisoner’s coun- 
sel, were upon a hypothetical state of faets, not presented by 
the evidence, and his Henor. was, therefore, not bound to 
give them. 

We have examined the whole record, and not having found 
therein any error, we must direct a‘certificate to that effeet, 
to be sent to the Superior Court of Rowan. 


Per Curiam, Judgment affirmed. 
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STATE v. STEPHEN BAILEY. 


Where there is a cenflict of testimony, which leaves a case in doubt be- 
fore a jury, .and the Judge, in his instruetions, uses language whieh may be 
subject to misapprehension, and is ealoulated to mislead, this Court will or- 
der a venire de nove. 


Inviorment for trading with a slave, tried before .Osnorxx, 
J., at the Fall Term, 1862, of Davidson Superior Court. 

The indictment was for trading with Miles, a slave, belong- 
ing to one Robert B. Jones, fora piece of bacon.. The pros- 
ecutor, Jones, swore, that on a certain night of one of the first 
days of March, (he could not tell which) he found his negro 
boy, Miles, near his smoke-house, with some pieces of bacon 
in a bag, which,the negro. had taken from the smoke-house ; 
that he demanded of the negro whither he intended to take 
it, and threatened to whip him severely unless he disclosed : 
whereupon the slave stated that he intended carrying itto the 
defendant, who was to start to Cheraw the next day, and had 
persuaded him to bring the bacon that night. (The conversa 
tion of the slave with the master was received by the consent 
of the defendant’s counsel) ; that he then told the slave te 
carry it to the defendant, as he had intended, and he went 
with him to near the house of the defendant; that the negre 
placed the meat on a stump and went tothe door of the house 
and quietly knocked and whistled, when the defendant came 
out and agreed to give the negro a dollar and a half for the 
meat; that defendant stated that he had no smaller sum- than 
five dollars and could not make the change, but would pay 
him soon; that he took the meat up and carried it into. the 
honse, and then the witness and the negro left. On ‘cross- 
examination, he stated that he allowed the negro to carry 
four pieces, when one would have answered, beeause he fear- 
ed the suspicions of the defendant would be excited if he had 
carried but.a small-piece of meat.. Hefurther stated, without 
objection on the part of defendant’s counsel, that he detected 
the defendant once before trading with a slave, which belong- 
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ed to his mother, and did not prosecute, because his mother 
did not wish a fuss in the neighborhood, 

The defendant introduced one Bailey, his brother, who sta- 
ted that on the last day of February he started with his bro- 
ther to Cheraw ; that on the first day they went out of the 
county of Davidson ; that they were absent six days, when 
they returned to the house of the defendant on the night of 
7th of Mareh; he was not certain, but thought that they: re- 
turned aboat 12 o’clock at night ; that defendant and his wife 
slept in one room of the house and he in another; that the 
door was open and he could see or hear whatever occurred in 
his brother’s room, and he did not believe that the circum- 
stances narrated by the witness, Jones, could have occurred 
withont his knowledge.-. He farther stated, that on the next 
day defendant and witness went to a sale in the neighborhood 
and did not return until very late; that he slept that nightin 
the same room; that on the 8th, he and his brother went to 
the house of one Hopkins and remained until after 12 o’clock, 
when they returned and slept in the manner previously de- 
scribed; that on the 9th, he and his brother went to Wades- 
boro’ as witnesses, and did not return until the 12th of the 
month, 

Two witnesses, by the name of Hunt, stated they were pre- 
sent when a general quarrel grew up between the witness, 
Jones, and one Reeves; that there was a great deal said on 
both sides, which they did not hear or remember, but they 
were under the impression that, in the course of the quarrel, 
Jones said he knew nothing about the trading, except what 
the negro told him. On cross-examination, one of the wit- 
nesses stated, that he could not assert, positively, that this was 
the language of the prosecutor, but it was his best impression. 

One Hopkins testified, that some time in August, the pros- 
ecutor came to his field, where he was at. werk, and asked 
him what Reeves and Bailey, the defendant, said about.his 
going to the house of the defendant im June, and said he had 
not stated, at that time, that Bailey got any meat from. his 
negro, but all he knew about. it, his negro told him ; but: that 
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on the last days of March, he had detected his: negro stealing 
meat from his smoke-house ; that he didn’t make known. to 
the negro that he had found it ont, but followed him seeretly 
until he saw him .place the meat on a stump near-the door 
of defendant’s house ; that the negro went to the door and 
knocked and whistled; when the defendant eame out and 
agreed to give the negro a dollar and a half for the meat, but 
he said he had no bill smaller than five dollars; that he would 
pay him as:soon as he could get the, change. This witness 
also stated, that in the same conversation, the prosecutor said 
he would not have prosecuted the defendant, if he had paid 
the negro for thé meat and had not brought suit against him. 

Several witnesses testified, that the charaeter of the prose- 
eutor was bad, and several others testified that it was good. 

The Court charged the jury, that if they believed the wit- 
ness, Jones, they ought to find the defendant guilty; but it 
was argued that the prosecutor should not be believed, because 
of contradictions te his testimony, which had been proved, and 
because of his bad eharacter; that as to the contradictions, alleg- 
ed to be derived from the witness, Bailey, they would-enquire, 
whether there was any fact proved inconsistent with the tes- 
timony of the prosecutor; if they believed the trading took 
place before the journey to Cheraw, there was no contradic- 
tion ; if it took place afterwards, whether there was a con- 
tradiction or not, depended on whether there was an oppor- 
tunity for the occurrence spoken of by the prosecutor, to have 
taken place without the knowledge of the witness, Bailey ; 
that it was the duty of the jury to reconcile testimony, if pos- 
sible; that on questions of time, depending upon the memo- 
ry of witnesses, they would consider whether there might not 
be errors of: recollection as to days, weeks, or hours of the 
night, when certain occarvrenees took place. 

As to the contradictions alleged to be proven by the wit- 
ness, Hunt, the Court charged the jury, that contradictions 
are more or less strengthened by the recollection of the wit- 
ness, by his opportunity of hearing all the antecedents and 
succeeding parts of the conversation ; the context might ex- 





IN THE SUPREME COURT. 





State v. Bailey. 





plain the langaage ef the witness and relieve what otherwise 
might be an apparent contradiction. 

As to the contradiction deposed to by the witness, Hop- 
king,it-was to be taken, as a whole, inconsistent with the 
statements of the prosecutor; as te the manner of the negro’s 
getting the meat and his taking it to the house of the defend- 
@nt; that these matters were not: material to the question of 
the defendant’s guilt, which depended on what they might 
think as to whether he purchased the meat from the slave af- 
ter he arrived at the house; that the contradictions of the 
prosecutor were immaterial matters, and, if they believed 
them, might go to his eredit; they weuld .also consider the 
testimony so far as it confirmed the State’s witness in mat- 
ters on which the guilt of the defendant depended, and give 
te each such force as they believed it entitled to; that as to 
the character of the prosecutor, they would, consider the tes- 
timony both for and against it, always weighing it with care 
and scrutiny. _Thedetendant’s counsel excepted te the charge. 

Verdict ter the State and judgment o the Oourt. - Appeal 
by the defendant. 


Attorney General, for the State. 
No counsel for the defendant. 


Pearson, ©. J, ‘The evidence in this case, leaves the mat- 
ter:so nearly on a balance, as to require very great considera- 
tion’ on the part of the jury, inorder to determine-on which 
side the truth preponderates: When:that. is the case, it is:of 
the’ utmost importance that the words used by the Judge, in 
giving his charge, should be precise and accurate and not 
suceptible of a meaning which would be caleulated to mis- 
lead the jury. His Honor puts the case on the credit of the 
prosecutor, Jones, and instructs. the jury, thatit was their 
duty to reconcile the testimony, if possible, and then suggests 
that a “ collision”. between the witness, Jones, and Bailey, the 
witness. for the defendant, might be avoided, on the supposi- 
tion ¢hat Jones was mistaken as te the.date of the supposed 
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‘ trading with the slave. It is a rule of law, baséd on the prin- 
ciple, that no witness, either on the side of the prosecutor, or 
the defense, shall be presumed to have committed perjury ; 
that the witnesses should not be put in collision, and a perju- . 
ry on the one'side. or the other made inevitable, if the collision 
ean be avoided by any other fair and reasonable view of the 
ease, as presented by the whole of the evidence. We. pre- 
sume his Honor intended so to be understood ; but his. words 
are much stronger, and were ealculated to mislead. 

His Honor also instructs the jury, that in regard to the al- 
leged contradiction of the witness, Jones, in that he had said 
in conversation before the trial, that all he knew. of the ne- 
gro’s having taken the meat and trading it to the defendant 
was from what tke negro had told him, whereas, on his oath, 
he stated that he had detected the negroin the very act of 
taking the meat, and had gone with him, and was present 
when the defendant committed the very act of trading with. 
the slave, so that he had caught the defendant in the act, that 
this contradiction of the witwess, Jones, was an ¢mmaterial 
matter, and went to his credit, if the jury believed it. There 
had been no objection to the competency ef the witness, 
Jones, so we do not clearly understand what his Honor means. 
by the words, “ went to his credit,” in the conneetion in which 
they were used. Of course, this contradiction went to his 
credit, for it bore on the very fact, and ought to have had a 
very decided weight with the jury, if they believed it, in es- 
timating the credit to which the testimony of the witness, 
Jones, was entitled. There is error. 


Per Ovrim, Judgment reversed. 
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STATE u JOHN TWIGGS. 


It was held to be error in a court, in the trial of'a criminal case, to order that 
an affidavit, made by thedefendant, for the continuance of the cause, should 
be read as evidence for the affiant, with leave for the State to offer testi- 
mony in contradiction, (the defendant objecting and insisting on a continu- 


ance). 

Upon. the conviction of a prisoncr in a capital case, the sentence of the Court 
must be carried into execution by the sheriff of the county where he was 
tried, and it was held error to order it to be done in the county whence the 
cause was removed, or by the sheriff of that county. 


InpictmeNt for MURDER; tried before Saunpers, J., at the 
Fall Term, 1862, of Rutherford Superior Court. 

The cause had been removed, on aflidavit, from Burke. 
The defendant offered an aftidavit, stating certain facts as the 
ground for a continuance of the cause, on which-the Court 
decided “ that the cause should be continued unless the soli- 
citor for the State would consent to have the affidavit read as 
evidence, and that he should be at liberty to offer testimony 
in contradiction. The defendant excepted to this ruling. The 
solicitor accepted the terms, the trial was had, the affidavit 
was read in behalf of the prisoner, and the State produced 
evidence controverting the facts stated in the affidavit. There 
was-a verdict against the prisoner for murder. The Court 
adjudged “that the defendant be taken to the county of 
Burke, from whence he came, and kept in close confinement 
until Friday, the 2nd of January, 1863, when he be taken to 
the place of public execution, and then be hanged by the 
neck until he be dead, and the sheriff of Burke is to carry this 
sentence into effect.” 

The defendant appealed to the Supreme Court. 


Attorney General, for the State. 
® No counsel for the defendant. 


Pearson, ©. J. In all criminal prosecutions, every man 
has a right to be informed of the accusation against him, and 
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to confront the accusers and witnesses with their testimony, 
and shall not be compelled to give evidence against himself; 
- Declaration of Rights, sec. 7. 

By the common law, the witnesses must be examined in the 
presence of the jury, so as to enable the jury the better to pass 
on their credit by observing their looks, manner, &c. 

In the trial of civil cases, this rule of the common law is de- 
parted from, under certain circumstances, and depositions are 
allowed, to be read where the attendance of the witnesses can- 
not be procured. But in criminal cases, depositions are never 
read, either for or against the prisoner, and the common law 
mode of trial is strictly adhered to. Where an affidavit is 
offered for the continuance of a cause ‘and is considered suffi- 
cient, the cause will be continued, unless the opposite party 
will admit the facts, set out in the affidavit, to be true, for, if 
the statement of the witness is to be controverted, the party 
offering the testimony, has a right to have the witness exam- 
ined in the presence of the jury. This practice has never 
been departed from, so far as we are informed, until the. pre- 
sent case, and we can see no principle upon which, in the tri- 
al of a capital case, this departure from the well-settled mode 
of trial can be allowed; indeed, it violates the clause in the 
Bill of Rights, which secures to every man the right to con- 
front the accuser and witnesses with other testimony. There 
is error. 

Another departure from a well-settled practice appears in 
the record in this case, which’the Cowrt feels it to be a duty 
to correct. The judgment is, “that the prisoner be taken to 
the county of Burke from whence he came, and kept in close 
confinement until Friday, 2nd day of January, 1863, when he 
will be taken to the place of execution,” &c., and * the sheriff 
of Burke county is te carry. ‘this seutence into effect,” &c., 
“ ordered that the sheriff of this county (Rutherford). safely 

“deliver the prisoner to the sheriff of Burke county, to be. kept 
in the jail of Burke county,” &e. 

When the canse was remoyed to Rutherford county for 

trial, the prisoner was.in possession. of the court there, and the 
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sheriff of , Rutherford: then had charge of him, neither the 
_ court or the sheriff of Burke. had any ‘further concern with 
the cause or the prisoner, and we can see ro ground: on which, 
after conviction, the Judge could .ofder the sheriff of Burke: 
te carry the sentence into effect. The fact, that the proseca- 
tion had originated in the county of Burke, after the removal 
to Rutherford, gave the Judge no more power to give the 
power to the sheriff of Burke, than to the sheriff of any other 
eounty. The sheriff of Rutherford then had the prisoner in 
his charge, and was to execute the sentence of the law. 


Per Cortam, Judgment reversed. 








STATE v. WILLIAM B. GARRETT’ et ad 


Where a defendant in a State's warrant,.charging a misdemeanor, put himself 
in armed resistance to the-officer bavimg such. warrant, and the officer, in 
an attempt to take defendant, slew him, without resorting to unnecessary 
violence, it was held that he was justified. 

The principle of self-defense does-not apply to the case of one who puts him- 
self in the posture of armed defiance to the provess of the State. 

One to whom 4 State’s warrant is svecially directed, is bound to show it, and 
read it, if required; but where the defendant, in such warrant, had notice 
of the process, and’ was fully aware of its contents, and had made up his 
mind, beforehand, to resist its execution, i was held that the oilicer did 
not become a trespasser ab-initio; by refusing to produce his warrant on 
demand. 


Tis was an indictment for murpmr, tried before Saunprns,. 
J., at the Fall Term, 1862, of Buncombe Superior Court. 

The defendant, William B. Garrett, and the-other defend-- 
* ants, ten in number, were put upon their trial for the murder 
of Uriah CG: Burts. 

Sarah Burns, the: widow of the deceased, was sworn on be- 
half-of the State, and-testified that on Tuesdhy, 2nd of June, 
1862, Garrett came to the: ether side of the ereek near where 
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she lived ; that her husband had gone into his field with his 
gun ; that she heard, Garrett call to him and tell him he had 
a warrant against him ; that deceased asked to see the war- 
rant or hear it read, both of which Garrett refused, hut dé- 
manded that the defendant ‘should submit; that the deceased 
proposed to send his daughter to read it, which also was re- 
fused by Garrett ; that deceased then told Garrett, be had no 
right to arrest him, but if the sheriff or coroner would come 
with the warrant he would submit; that on the next day Gar- 
rett and the other prisoners, with a balf dozen other persons, 
came to the house of the deceased, all armed ; that when get- 
ting within two hundred yards, they arrested John Burns, 
the son of the deceased; that deceased, herself and théir 
daughter, went out tosee what was the matter. The deceas- 
ed having his gun, met the party in the lane, where Garrett 
again told him he had a warrant against him, but refused to 
show, or read it; the deceased again told him that he and his 
party were his enemies, and they were a d—d set of tories, 
and he would not be arrested by them; that none but the 
coroner had a right to arrest him, as he was a deputy sheriff ; 
that Garrett and all his*party presented their guns, but she 
cried out for them not to shoot, to which Garrett replied, he 
would not sheot if Burns would not; that Bob Burehfield 
was 150 yards off and came up after her husband was killed ; 
that when her husband was shot he had one foot on the fence 
and muzzle of the gun down and not pointed. The solicitor 
for the State here rested the case. 

The prisoners’ counsel then produced the States’ warrants 
on which Garrett acted ; they were in proper form, and on 
the back of them was a regular deputation, these were for afi 
assault and battery on Adeline Barns, and to hold them to 
the peace in behalf of the said Adeline Burns, and were 
against Uriah C. Burns and his wife and son and daughter. 

Adeline Burns was then introduced for the defendants, 
who stated that the deceased; hie wife and son, committed a 
violent assault and battery on her person, and she applied to 
a justice of the peace for walhants, and haying obtained them, 
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she offered them first to one and then to another deputy sheriff 
of the county, who refused to take them; she then applied to 
Garett, who refused to take the papers ‘oulee he was regu- 
larly, depnied by the sheriff, which was done; she -farther 
stated, that she witnessed what passed at the creek between 
Garrett and Burns, on which Garrett informed Burns of the 
warrants in his hands, but he declared he would not submit; 
that no one had a right to arrest him but’a coroner or sheriff 
James Wiggins testified to the issuing of the warrants, the 
deputation and that the justice swore Garrett to execute 
them faithfully ; that on.meeting at his house the night. be- 
fore, Garrett gave the posse, summoned by him, certain in- 
structions touching the execution of the warrants, which it 
was proposed to proye, but being objected to by the solicitor 
for the State, the Court refused to admit it forthe present. 
Reuben Hodge testified, that the deceased advanced to the 
lane where Garrett and his guard were; that he had his gun, 
his wife an axe, and his daughter a knife; that the deceased 
pointed his gun at the parties three times as he went to the 
fence ; that he presented it in getting on the fence; that he 
heard the ery, ‘don’t shoot,” and heard no one say, “ shoot.” 
S. P. Miller testified, that he was at Wiggins’ the night 
before, and told Burns they were coming to arrest him, when 
he declared he would not be arrested by them ; that the par- 
ty first arrested John; that when. witness. first went to the 
parties, in the lane, Garrett and Burns had. their guns pointed 
at each other; that Garrett said, “if you wont shoot I wont;” 
who pointed first, witness could not tell; they then lowered 
their guns; Burns then turned towards Sam. Birchfield, who 
was about ten yards off, and said, “I will get you,” at the 
game time advancing towards the fence with his gun. pointed 
towards Birchfield, who then got behind some bushes ;. thatas 
Burns was in the act of getting over the fence with his gun in 
left his hand, and not pointed at any one, he heard Morrissay, 
“damn him, shoot him, or he will shoot some of us;”. that.on 
the-instant, Birehfield fired and Burns. fell. . Witness. could 
not tell whether Burns, in gettin® on the fence, was pursuing 
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Birchfield, or was goiag to his son; that he \heard Garrett 
say to Burns, as he turned from him, “if you shoot aay of 
my guard, I will sheet you.” Witness doubted whether Birch- 
fiield could have retreated from his position without exposing 
himself'to Burns’ fire; he heard Burns’ danghter say, she 
would kill Garrett, and she did cut Watkins across the mouth 
with an axe after Burns was shot. 

There was contradictory evidence as to the temper and dis- 
position of Burns; some of the witnesses represented him. as 
a violent man, while others said he was a man of spirit, but 
not violent. It was proved that Garrett and. Burns were on 
friendly terms, except that Burns regarded Garrett as unfriend- 
ly, but that between Birchfield’ and Burns, though they 
were brothers-in-law, there was a deadly enmity, and the same 
kind of feelings existed between Burns and Morriss. It was 
also in proof that Burns said; he would not be taken by a 
damned pack of tories. In reply to this, the {States’ counsel 
offered to show that Burns so regarded the defendants; this 
was objected to by the prisoners’ counsel, but admitted by the 
Court, who remarked that he would hear nothing about wn- 
éon and tory. Defendants’ counsel: excepted. The defend- 
ant having closed; the State, by permission of the Court, re- 
sumed its examination in chief. 

One Gibbs testified, that.a few weeks before the homicide, 
he heard Birchfield say, he had shot Burns and thought he 
had done for him, but if not, he would do so on the first op- 
portunity.. Two female witnesses, who were present when 
this conversation is alleged to have taken place, said no 
such remarks were made by Birchfield. It was in~ evidence 
that Morris, when drunk, had made threats against Burns. 

His Honor in charging the jury, said, 1st. That no one:was 
bound to accept of an office against his will; that a deputy 
was bound to show his warrant, or have it read, when de- 
manded. 

2. That the warrants, in this case, being for a misdemeanor, 
and not for a felony, gave the prisoner, Garrett, no authority, 
or any of his numerous guard of eighteen, all armed, to take 
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away life, by the use of a deadly weapon, in’ order to execute 
his ‘warrants. 

3. The deceased; whilst he had a right to defend himeelf, 
had no right to use'a deadly weapon, unless in self-defense of 
his Jife, where ‘he had reason to believe his own life was in 
danger, and this was for the jury to decide from the evidence. 

4. If Samuel Birchfield took the life of the deceased, by 
shooting him, when there was no pressing necessity for doing 
80, he would be guilty of murder. 

But if at the time of shooting, the jury should think he had 

reason ‘to believe his own life was in danger, and he had ‘no 
means of saving his life without-exposing himself to the peril 
of his adversary, he had the right to act in self-defense, and 
could not be guilty. 
‘6. If Morris or Garrett encouraged Birchfield to fire, if they 
did so eneourage him, when this pressing necessity of self- 
defense did not exist, they, too, would be guilty of murder. 
The defendants excepted to'this charge. There are other 
‘matters in the charge not excepted to, and, therefore, they are 
not set out. 

Verdict of guilty of murder as to W. B. Garrett, John Mor- 
ris, sen’r., and R. L. Birchfield, and judgment of death pro- 
nounced against them; and verdicts of guilty of manslaughter, 
were rendered against six others, who were sentenced to impri- 
sonment for six months, but were permitted to escape impri- 
goment by entering intothe army. Two of the defendants, 
J. H. C. Morris and J: M. Morris, were acquitted. W. B. 
Garrett, John Morris; sen’r., and Robert L. Birchfield, ap- 
pealed to this Court. 


Attorney General, for the State. 
No counsel for the defendants. 


Pearson, ©. J. His Honor charged “the warrants im this 
case, being for a misdemeanor, and not for felony, gave the 
prisoner, Garrett, no authority, or any of his numerous guard 
of 18 men, all armed, ‘to take away life, by the use of a deadly 





* 


JUNE TERM 1868. 149 





State v. Garrett. 





weapon, in order to execute his warrants.” We do not con- 
cur in the proposition of law, which his Honor here lays 
down ; on the contrary, after mature reflection, we are satis- 
fied, not only that it is erroneous, but would make the due 
administration of the law impracticable. 

These facts are not contreverted: State’s watrants and 
peace warrants had been duly issued against the deceased and 
his wife and son aad daughter, for an assault and battery on 
Adeline Burns; fer the want of a regular officer, the sheriff 
duly deputed the prisoner, Garrett, to execute the war- 
rants aud arrest the defendants; Garrett goes te the de- 
ceased and notifies him that he has the warrants, whereup- 
on the deceased, having his gun, refuses.to submit, but says 
he would let the sheriff or coroner serve the warrants. Gar- 
ret, therenpon, retires, and on the next day, having sammen- 
ed eighteen men, they all go, armed with guns, to the premi- 
ses of the deceased and arrest the son, whereupon the deceas- 
ed, his wife and daughter, he armed with his gaa, and they 
with an axe and knife, sally out from the house and meet the 
party in the Jane; guns are several times pointed on both 
sides; the deceased starts te cross the fence and is shot by one 
of the guard. 

His Honor ought to have instracted the jury that, as the 
deceased had put himself in resistance to the officer and his 
guard, they were not only authorised, but were bound to use 
such a degree of foree as was necessary, in order to execute 
the warrants, and were entitled to a verdict of acquittal on 
the ground, that the homicide was justifiable, if no unneces- 
sary violence had been used, unless from the fact, that the pri- 
soner had started to cross the. fence, the jury should be satis- 
fied that he had abandoned his deadly purpose of resisting to 
the death the execution of the law, and was attempting to 
make his escape by moving off; in which event, there was 
no longer any necessity for shooting, and the officer, or some 
portion of his men, should have run after him and captured 
him in that way, and ip passing on this question, it was for 
the jury to determine, whether the intention of the deceased, 
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in attempting to cross the fence, was to make an attack on 
Birchfield or to rescue his son, or ran away; and in the latter 
case, if he still retained his purpose of resisting to the death, 
and to make a running fight, the officer and his men were 
not bound to risk their lives by rushing on a Cenperate’ man, 
who still-kept his gun in his hands. 

This: conelusion is-so fully sustained by the necessity of 
“preserving good order and asserting the supremacy of the 
law,” as to make it unnecessary to cite cases. “In the execn- 
tion of a State’s warrant for treason, felony, or a breach 
of the peace, the sacredness of the Lord’s day, “is to be’ dis- 
regarded ; the dwelling-house (or castle -as it is‘ termed'in 
the books) must be broken into, and every thing done, which 
is necessary, in order to exeente the warrant. In other words, 
resistance to the execution of the command of the State, is not 
allowed. The warrant must be executed peaceably, if you 
can, forcibly if you must. 

There are other points to which we will not refer, because, 
from the manner in which the case is made up, we are not 
satisfied that we clearly apprehend them. [Ht is proper, how- 
ever, to say that we can see no evidence, by a perusal of’ the 
record, to justify this charge: “The deceased, whilst he had 
a right to defend himself, had no right to use a dead?y weap- 
on, unless in self-defense of his life.” When aman puts him- 
self in a state of resistance, and openly defies the officers of 
the law, he is not allowed totake ad vantage of his own wrong, 
if his life is thereby endangered, and to set wp the excuse of 
self-defense. Again, one who is not a known officer, ought 
to show his warramt, and read’ it, if required, but it would 
seem that this duty is not so imperative as that a neglect of 
it will make him a trespasser ad imztio, where there is proof 
that the party, stibject to be arrested, had notiee of the war- 
rant, and was fully aware of its contents, and had made up 
his mind to resist its execution atallhazzards. There is error- 


‘Per Curiam, , Sudgment reversed, 
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STATE v. ROBERT W. JOHNSON. 


Where a defendant, in a criminal prosecution, offered, in defense, proof of the 
character he sustained at the time of the alleged offense, it was held to be 
error to permit evidence to be given of his character ata as period. 


Inprerment for Larceny, tried before Howarp, 5: at the 
Fall Term, 1861, of Bladen Superior Court. 

The defendant introduced witnesses to prove his géneral 
character. The defendant’s counsel asked them ‘as to his gen- 
eral character at the time the offense was supposed to have been 
committed. The solicitor. then asked them what his character 
was then(at the time of the trial). The defendant’s counsel ob- 
jected to the question, but it was allowed by the Court. De- 
fendant excepted. 

Verdict for the State—Judgment and appeal by defendant. 


Attorney General, for the State. 
Shepherd, for the defendant. 


Barttx, J. It is a rule of evidence thatthe defendant, in 
an indictment for’a criminal offense, may offer testimony of 
his general character, as evidence, from which, if good, a pre- 
sumption in favor of his innocence may be inferred. For- 
merly, it was thought that this evidence could not be of any 
avail, unless the case were a doubtfal one; but it is now 
settled, that the testimony establishing a good character, must 
be considered by the’jury in every case, they giving to it 
whatever weight they may consider it entitled to under the 
circumstances; State v. Henry, 5 Jones,65. Wheneversuch 
testimony is given, the prosecuting officer may rebut it, if he 
can, by introducing testimony to show that the defendant’s 
character is bad. The question is now presented, for the firet 
time, in this State, to what time shall the prosecutor’s evi- 
dence refer? to the time of the alleged commission of the 
offense? or to that of the trial? The authorities referred 
to by the counsel, seem to leave this question somewhat un- 
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settled in the courts of England and of the States, where it 
has occurred. We think that, upon principle, it ought to be 
confined to the time when the charge was first made. A dif- 
ferent rule will expose the defendant to the great danger of 
having his character ruined or badly damaged, by the arts of 
& poptlar or artful prosecutor, stimulated to activity by the 
hope of thus making his prosecution successful. Evidence of 
character is of the nature of hearsay, and the general rule in 
relation to that kind of testimony is, that it shall not be re- 
ceived if the hearsay be post litem motam ; see Dancy v. 
Sugg, 2 Dev. and Bat. 515; 1 Phil, Ev. chap. 7, sec. 7, page 
192. The reason for this is, “ that no man is presumed to be 
indifferent in regard to matters in actual controversy; for 
when the contest has begun, people, generally, take part 
on the one side or the other—their minds are in a ferment, 
and if they are disposed to speak the truth, facts.are seen by 
them through a false medinm. To avoid, therefore, the mis- 
chiefs, which would otherwise result, all .ew parte declara- 
tions, even though made upon oath, referring to a date snbse- 
quent to the beginning of the controversy, are rejected ;” 1 
Green. Ev, sec, 131. These remarks apply with equal force 
to evidence of the character of a person after a controversy, 
involving it, has commenced. Such evidence ought, there- 
fore, to be rejected. The judgment must be reversed and a 
new trial ordered. 


Pre Curiam, ' Judgment reversed. 
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IN, THE MATTER OF J; G. MARTIN. 


Executive Department, N. OC., 
Raleigh, March 2, 1863. 


Hon. R. M. Pearson, Chief Justice of North Carilina : 

Dear Sir:—You are aware that the Legislature, by a 
joint resolution, declared the office of Adjutant General va- 
caut, by reason of the incumbeut’s having accepted an incom- 
patible office under the Confederate ‘States’ government, and 
that by a subsequent act the appointment was conferred upon 
the Governor. . 

Gen. Martia, the present incumbent, having ‘declared his 
intention of testing the legality of this action of the Legisla- 
ture by an appeal to the courts, I am placed in a position ra- 
ther embarrassing. To avoid the somewhat unpleasant spec- 
tacle ofa lawsuit fer the possession of an office, confidential in its 
relation to myself, and very important to the public at this 
time, I have concluded, with the consent of Gene Martin, to 
make a case and ask the opinion of the Supreme Coart imme- 
diately thereon. 

With this view I shonld be greatly obliged, and I have no 
doubt the public interest would also be subserved, if yon 
would have the kindness to call the Court together.and give 
its-opinion upon the question. As early a day as possible is 
respectfully requested 


Very. respectfully, your ob’t servy’t, 
Z. B. VANCE. 


CASE AGREED. 

At the recent session of the General Assembly, the Legis- 
lature, having resolved, ‘that by reason of the acceptance by 
Gen. James G. Martin, Adjutant General of North Carolina, 
of the office of Brigadier General of the army of the Confed- 
erate States the said office of Adjutant General was surren- 
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dered and is declared to be vacant,” and having enacted 
also, that the power of appointing to said office of Adjutant 
General should be vested in the Governor ; and his excellency 
Governor Vance, having indieated to General Martin his pur- 
pose to proceed to make an appointment thereto, it was in- 
sisted by -General Martin, that the office was filled, and he 
was the proper and lawful incumbent thereof, notwithstand- 
ing the resolution aforesaid, by virtue of his election to said 
office, by the preceding Legislature, under the act of the Gen- 
eral Assembly, entitled “ Militia,” chapter 17, ratified. on 
the 20th day of September, 1861. Whereupon, it was agreed 
by the Governor and General Martin, to request the Judges 
of the Supreme Court to give their opinions upon the ques- 
tion, whether the office was vacant, and the Governor might 
lawfully proceed to appoint thereto. 

The question upon which the opinions of the Judges are 
. sought, arises out of the following agreed facts: 

In the month of September, 1861, Gen. James G. Martin 
was duly elected by the Legislature, Adjutant General of the 
State of Nerth Carolina; in pursuance of a statute on the sab- 
ject of the State Militia, ratified on the 20th day of Septem- 
ber, 1861, accepted the office, was qualified, and entered up- 
on the datses thereof, and has continued since to. exercise 
the powers and perform the duties of the same. 

General Martin held the rank of Captain and Brevet Ma- 
jor in the army of the United States; tendered his resignation 
at Fort Riley; Kansas, June Ist, 1861, and by the provisions 
of the law ef the Confederate States, he became entitled to 
similar rank in the regular army of the Confederate States, 
and received and accepted the appointment therein of a Cap- 
tain ot Artillery, and at the request of fhe Governor of North 
Carolina, was ordered to report to him for duty. 

In the month of May, 1862, General Martin accepted the 
oftice of Brigadier General'in the Provisional army of the 
Confederate States, under the following circumstances: The 
appointment had been some days tendered, but not accepted, 
when Governor Clark received a telegram from the President, 
urging him to-send General Martin with four regiments, then 
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in camp near the city of Raleigh, and which had not then 
been mustered into the Confederate service, to Weldon. 

General Martin then had an interview with the Governor, 
and it was concluded between them that he should accept the 
appointment.of Brigadier General, in order to comply with 
the request of the President, but with the understanding that 
it was not to vacate his. oftice of Adjutant General. 

In a day or two afterwards, and hefore the regiments mov- 
ed, General Martin was ordered by General Holmes, com- 
manding in this department, to repair with these regimeps 
to Kinston, which he did. 

He remained there some-six weeks, and while there, had 
also authority from the Governor, in his. capacity of Adjutant 
General, to call out, for active service, the militia’im the adja- 
cent counties. 

While the battles near Richmond were being fought, Gov. 
Clark telegraphed the President that he thought Gen. Martin 
and his Brigade could be spared fromthe State, if he deemed 
it important to have them; and in consequence, Gen. Martin 
receiving an order from General Holmes, then below Rich- 
mond, repaired with his Brigade to Drury’s Bluff, on James 
river. -The battle was over before he reached that point. 

A few days after reaching Drury’s Bluff, Gen. Martin ten- 
dered his resignation as Brigadier General for the purpose of 
returning to North Carolina, to resume the discharge of the 
duties of Adjutant General, in person. Abént ten days after- 
wards, he was notified of the acceptance of his resignation. 
While at Drary’s Bleff, by the request of Gov. Clark, he also 
transacted business as Adjutant General of the State, with 
the Confederate authorities in Richmond. 

Upon the interposition of Generat Lee, and with the tispro- 
bation of Governor Clark, and consent of General Martin, the 
resignation of General Martin and the acceptance thereof, 
were annulled, and he was reinstated in the office of Briga- 
dier General, but has never received any pay either as Briga- 
dier General in the Provisional army or Captain in the regu- 
lar army, and has since remained in the City of Raleigh in 
the discharge of the duties of Adjutant General, except when 
absent by the orders or assent of the Governor of the State. 
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ARGUMENT: OF COUNSEL. 

B. F. Moore, Esq, who appeared for the Attorney Gener- 
al, in his absence from the City, submitted.the following ar- 
gument: 

According to the well-settled rules of the common law, the 
same person might hold go many offices as. he could discharge 
the duties thereof, unless the duties.of some might be incom- 
patible with the duties of some other. Im all such cases, the 
common. law forbade the same person to hold incompatible 
offices, upon the clearest principle of reason, namely, that the 
offices could not, or might not be well and faithfully discharg- 
ed. Hence the well established maxim that the valid acegpt- 
ance of one office. by a person already holding another and 
incompatible office, vacated the former as effectually as an ac- 
tual surrender of it. Indeed, it was regarded as an abdica- 
tion, and, therefore, a quasi resignation ; Milward. v. Thateh- 
er; 2 T. R. 81; Ree v.. Trelawny, 3 Bur. 1616. 

It is manifest as well from reason as from the temper of those 
times, that it was never the purpose of the -provisons in the 
Constitution and laws of the State making new cases of dis- 
qualification, to abrogate those already existing ; especially 
when it is considered that the latter were so’ because reason 
required it, and.to no small extent, it must be admitted, that 
the former are the results of the extreme jealousies of the 
times. } : 

The main source of these Constitutional and legislative pro- 
visions is to be found in the two-fold motive of preventing a 
concentration in one person of. two lucrative offices, and of 
excluding the influence which the possession of one oflice 
might exert to procure another. 

The first disqualitications in this State “ reason of holding 
another office, (superadded to those existing at the common 
law) the duties of which were not deemed incompatible with 
those of the office inhibited, were introduced into the State 
Constitution in 1776,.and are found in.sections 25, 26, 27, 28, 
29 and 30, andare all exclusively political, both in their cha- 
racter and extent, except that of section 25, which excludes 
defaulting receivers of. public money, in, as well as out of of- 
fice, from all offices during the default. The disqualifications 
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found in these sections, with the exception aforesaid, exclud- 
ed high officers from the ‘legislature ‘and council of State. 
They were introduced, because it-was deemed by the framers 
of the Constitution that, although in England the. officers. of 
the public treasury, of the army and navy, council of State, 
judiciary, Secretary of State, Attorney General, &c., were al- 
lowed to sit in parliament, their influence ina legishatare, 
elected from the body of the people, would not well consist 
with the genius of our republic, which it was thought ought 
to seeure perfect freedom in the legislative halls from every 
species of official influence. If the Constitution had stopped 
here in its disqualifications for office, the common™law doc- 
trine, which allowed many offices to be held by one person; 
subject only to the restriction of compatibility, would have 
been affected only to the extent of those provisions. But with 
republics the distribution of offices has been at all times a fa- 
vorite doctrine of policy; and we find afterwards in section 
35, a provision “that no person shall hold more than one.lu- 
erative office at any cne time: Provided, that no appointment 
in the militia or to the office of justice of the peace, shall be 
considered as a lucrative office.” 

The effect of this provision was to greatly limit the range 
of the common law doctrine of incompatible offices; it nar- 
rowed, but did not annul its operation. Among other persons 
it did not embrace a member of the legislature, who, althongh 
he received a per diem allowance, was not regarded as hold- 
ing a luerative office. And it is elear that it did not embrace 
offices not derived under this State. .And by reason of the 
proviso, it did not embrace that portion of the judiciary es- 
tablishment constituted of justices of the peace, nor any offi- 
cer of the militia. Se that a militia officer, although his of- 
fice had been lucrative in fact, eould, notwithstanding this 
section, hold another lucrative office; provided the only ob- 
jection to such holding was the /werativeness of the office.— 
All other objections, as that, for instance, of incompatibility, 
were left untouched, the only effect of the proviso being to 
declare that an office in the militia should not be deemed lu- 
erative. Whatever office, without this seetion, would haye 
been incompatible with an office in the militia by reason of 











158 APPENDIX. 





the nature of its duties, was leftso still. -That the proviso has 
never been construed to confer’a license to hold incompatible 
offices is obvious from the acts of 1808, c. 747, and 1809, c. 
767, Revisal of 1820, (retained. in the Revisals of 1836 and 
1854,) which, among other things, imposes a penalty on a jus 
tice of the peace for exercising, while he-acts as sueh, the in- 
compatible offices of-clerk, deputy clerk, deputy sheriff, con- 
stable, county trustee and jailor. The provision was extend- 
ed in 1836, by R. 8. c. 62, s.5, to embracea sheriff ; the omis- 
sion before-was, doubtless, because the offices of sheriff and 
justice of the peace were held to be incompatible at. common 
law ; 1 Blackstone, 349, et seq. to 354,.and note 34, p. 353, 
There never has been made a question about the constitution- 
ality of this legislation; and it may be safely affirmed, that 
as to many, if not all of the offices mentioned, the legislation 
was but in affirmance of the common law. 

Indeed, the proviso was.never construed to confer a consti- 
tutional right to hold two offices of any kind. The whole effect 
of the section was to forbid the holding of two lucrative offi- 
ces. It did-not secure a constitutional right to hold one that 
was Incrative and another that was unlnerative. - It was still 
competent.for the Legislature to forbid a citizen to hold two 
offices of any kind. This, as is seen, was done as to sundry 
State offices, and it was done at an early period, likewise as 
to both. federal and State offices: Thus in 1790,(R. C. of 
1820, c. 319,) after reciting that “sound policy dictates the 
measure of keeping separate and distinct: the officers acting 
under the authority of the United States, from acting in any 
legislative, executive, judiciary, or. other situation, under the 
authority of the State,” it enacts that no citizen of the State, 
holding under the. United States Gevernment “ any oftice of 
trust, profit, or emolument, shall be eligible to a seat in the 
General Assembly, nor shall hold at the same time any such 
office under the authority of the United-States, and any oftice 
or. authority, either civil, military,judiciary, or otherwise un- 
der the anthority of the State.” ‘Senators and representa: 
tives to the United States Government,” are expressly includ- 
ed,,and it is enacted that “upon any person accepting any such 
appointment under the United States, and holding any office 
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or appointment under the authority of. this State, the State 
appointment is hereby declared vacant,” 

In 1792, (c. 366,) it was made penal to violate the said act. 
In 1793, (c. 393,) the prohibition was repealed as to senators 
and representatives holding commissions of justice of peace. 
In 1796, (ec. 450,)it was declared that jndicial}executive and 
revenue officers, fall within the meaning and intent of the aet 
of 1790, and by same act members of Congress are allowed to 
held commissions in the militia.. By the act of 1811, (ce. 811,) 
justices of the peace and.otticers of militia are allowed to hold 
offices under the authority of the United States, if the duties 
of such offices are confined to the State. In this condition 
stood the law, with the modifications before stated, made by 
the acts of 1808 and 1809, until the convention of 1834); and 
. itis corroborative of the view already taken, that no license 

was supposed to be given by any clause of the Constitution 
to hold incompatible office8, that. the act of 1811, allowing 
justices of the peace to hold. oftices under United States Goy- 
ernment, is revised in 1854, and amended with the proviso, 
that the United States office shall not be incompatible with 
his office of justice of the peace. 

The next great step to disqualify persons from holding offi- 
ces, was made by the Convention of 1834. By art. 4, seé. 4, 
of the amendments of the State. Constitution, it-is provided, 
“ that no person who shall hold any office or place of trust-or 
profit under the Confederate States, or any department thereof, 
or under this State, or any other State or government, - shall 
hold or exeroise any ther offiee or place of trust or profit un- 
der the authority of this State, or be eligible toa seat in either 
house of the General, Assembly :. Provided, that nothing here- 
in contained shall eatend to offices in.the militia or justices of 
the peace.” 

The wide range of this provision owes its origin to two 
sources. First: Nice distinctions had often been attempted to 
be made, and sometimes successfally, between offices and 
places ; and between such of them as were of trust and such 
as were of profit, (or lucrative.) Second: The public press and 
politicians had been alarming the people for several years by 
‘announcing the izeessant corifliet of the public patronage 
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with the freedom of elections. This section cut up by the 
roots all distinctions between offices and places, and rendered 
it nugatory whether an office was called one of profit, or of 
trust simply. The proviso has but one effect, and that is to 
declare that the offices of justices of the peace and in the militia 
shall stand as they stood before, and shall be treated and re- 
garded as though the seetion were stricken from the Consti- 
tution. For the office of a saving clause is to leave the mat- 
ter saved just as it was before the enactment to which the 
saving is attached. And the section is to be read for inter- 
pretation, just as if every office and place embraced in it, had 
been specified and named, and those not.intended to be em- 
braced had been omitted. So that it is perfectly clear, that 
the offices saved, stand unaffected by the section. Indeed, if 
this interpretation be not the true ome, but that other is, to 
wit, that justices of the peace and officers in the militia may 
hold and exercise, without surren ering their own, any other 
and every other office and place of trnst or profit, it will fol- 
low, that a justice may be judge of the superior and supreme 
courts, clerk of any of the courts, sheriff, coroner, constable, 
&e. For the legislative power is not competent to add to the 
qualifications of an office when they are fixed by the Consti- 
tntion. And so the wholesome restraints of the common law 
against incompatibility will be altogether abrogated by a pro- 
viso to a clause, the object of which was to increase and not 
to diminish incompatibilities of office. This is too unreason- 
able to be allowed. 

After'this brief review, it is now apparent, that, to the dis- 
qualifications of the: common law doctrine of incompatibility, 
three other classes have been added by the Constitution. 
1. The political, which is embraced in section 25 to 30, inelu- 
sive. 2. The lIwerative. 3. All, whether political or lucra- 
tive, or of trust, whether called offices or places; and that 
none of these constitutional restrictions affect a militia officer. 
He is left as if the Constitution had been wholly silent upop 
the subjeet of disqualification—that is, he is left to the com- 
mon law. Assuming then, that the Adjutant General is.an 
officer in the militia, the question is, whether the same person 
ean, at the same time, hold and discharge the several offices’ 
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of ‘Adj atane-Betiorat OP the Sthce? Wnel Bt 

the Confederate States re Wier any? F houd ena — 
charge for itis née the? vein eso ese ’ pribtio!re- 
gurds, but the discharge of thé-duties | nn ‘office; which eon- 
cerns the sovereign’ Afd ab it fe nérpretendéd that either 
of these: offices is a sinécure; he ithat Aolds: mast also dis- 
charge: and it is not sufficient that # mancmay ‘be able:to:do 
so by his agents. Certainly not as ‘to sncly offices as’ imply 
that the incumbent is selected becanse- of: ponent ‘trust wens 
confidence, and as an ofticial:nid and advisers)» ¢ > 

Whether these offices be inconsistent thay bernauatty' ieee 
tained by learning the duties of each. If: the officer’ be ‘not 
able to. discharge the duties, at all times, as well when each 
office is replete with pressing duties; as when the duties ate 
easy and infrequent in both, and may: even abide delay: in 
their performance, it is clear that the offices are imeompati- 
ble. Let ns'see what are’ the duties: of Adjutant’ General. 
They may be found in the acts ‘of the 2d extra session; of Sep- 
tember, 1861, chap. 17, see. 1; 28; 46, 60, 61, 65, 67,'78, 80, 08. 

He is the assistant and chief staff of the Governor, as Cdin- 
mander-in-chief of the entire body of iflitia of the State” 

He is, under the Governor, General-in‘chief of ‘all the Forces 
of the Stute, with the rank of Major’ Gerierdl. 

He is presutned to be at all'times ‘present: with, of, ready 
accessible to the Governor, 'as it is a part’ of his auty to issue 
all orders of the Governor as Cormmander“if-chief. ' ’ 

He ig inspector General of the entire body of militia, and 
as such it is his duty to attend to mer? enrolihent; — 
tion and discipline. 

He is bound to discharge’ the duties,’ eit certaftt prescrib- 
éd assistants, of Quartermaster, Paymaster General, Commie 
sary General and Chief of Ordnance, * * 

He is sworn'to obey the orders of the Govettion. ° “He tnitet 
therefore be- present to receive them: 

‘His judicial duties require ‘him to foudive bhiad from the 
finding in all courts martial, whatever: He is, therefore; ‘the 
Fadge of'a coiitt always Spier," and"of ‘Collie, ‘de "Ke ‘eatihot 
act jn this capacity’ by’ depaty, he mast snlwaye'be preset, ‘or 
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ment 

Itig:hia dnty to call Boarde:of,officers, wa settle malitery 

questions, when, in hie judgment, they ere proper. Of conrse 
he mnst.be always in.a,position to exercise his jadgment. 
- Noone ‘ont; he*ean order eourts of inquiry respecting the 
nature of.any ytransaction, impatation or accusation made 
ayainst-any officer by-an inferior. Of course, he» ought to be 
convenient :and accessible to the inferior, for nothing so de- 
moralizers the army as to keep in suspense charges of. ee 
oration, oppression, or injustice. 

-It is his duty to receive tho'quarterly retarns.of all officers 
having the charge .of money or property belonging to the 
State, in such form.as he may prescribe ; and it is expressly 
enacted, that these returns. shall be “carefully examined by 
him, andthe, accownts passed wpon and adjusted for settle 
ment.” . He may certainly do.many of these duties by assist 
ants if he have no time to do them himself... But his presence 
ié‘at all times necessary to superintend his -assistants—to ob- 
serve their course of eonduct—insare their industry and vigi- 
lance, and solve all, difficulties and questions whieh may. arise 
—else the returns, may be.delayed ; or if made,:may remain 
unpassed upon, to the préjudice-of the public or the. oftieer, 
and often to,the great. injustice of both. Such and so many 
are, the constant.certain duties of the Adjutant General, and 
it is scarcely, necessary to add, that their faithful performanee 
will command the.entire time and talents of a man, both in- 
- dustrious apd. able... 

Let us now turn to the office of a Br gadier: General in the 
Confederate service,.and ascertain his duties. This officer is 
appointed by the Senate.of the ConfederateStates, npon nom: 
ination by the President, with q, fixed salary... The oftice is 
ene,ot high trast and confidence—of great labor and respon- 
sibility—and he cannot resign or quit the service until his re- 
signation shall “ heen duly mconpted by. the. proper ; an- 
thorities.o% oj » 

He. takes an ogth to bey, ‘the orders of the President, as 
Cormmander-in-chief of the regular army of the Confederate 
States. 





_ He-ie commander of a brigade, which: eontains from three 
to five thousand. men; and, as such,’ he iediable to be requir- 
ed to fill all the duties of his. command—among’ which is ‘to 
be ever with his brigade, having.no control of his own move- 
ments, except such as maybe extended to, him by the grace 
of his superiors, who are in ne wise responsible to the Gov- 
ernor. By aceepting the office, he binds himself to go whith- 
ersover the President may direct, and there to remain during 
his pleasure, so that he cannotef hismere own will, and without 
permission of the President, remain. one hour in the State of 
North Carolina. In a word, he becomes as much the Presi- 
dent’s servant as any soldier in the ranks. 


It is manifest, then, that. if the duties of each office-are ne- 
quired to be performed, the same man cannot do them; and 
this is the test as to offices incompatible, “when from. the 
multiplicity of business ia them, they cannot be-executed with 
eare and ability.” Bac. Abr, Offices, K, 


The test cannot depend on the quantum of daties whieh 
may be exacted or forgiven by two. independent superiors, 
having different and divers. duties to perform ; for that quan- 
tum must depend on the caprice or independent will of such 
superiors. Moreover, the remission of duties,‘not clearly al- 
lowable to be remitted by law, necessarily devolves on others 
the duties remitted; which is contrary to public policy. The 
salaries of offices have no connection with their duties, and 
can never be considered in determining the question of their 
compatibility. And how completely soever the refusal to re- 
ceive the two salaries of incompatible offices may exonerate the 
incumbent from the censure of covetousness,,it cannot change 
the nature, nor diminish: the, duties of, either office; ‘and in 
law the obligation is just as great to discharge the office for 
which pay is refused, as that for which.pay is taken. _ If, 
therefore, the offices are incompatible, that of Adjutant Gen- 
eral became, om, the acceptance of the Brigadiership, abso- 
lutely vacant, and was then as open, for,appointnrent, as if -it 
had been at that time expressly surrendered; Milward v. 
Thatcher, and Rew v. Trelaneny, wbi supra. If it did not 
then become absolutely vacant; because there was no authori- 
ty in being to accept the implied resignation, it certainly be- 
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eame'sotwhemthat authority gave its assent by deelaring the 
‘vacancy; a¢ did the resolutions of.the General Assembly. The . 
King vi Patterson, 24; E.-O. L.R. 11.2. To all such cases‘an 
appointment-to the*office thus’ vacated, or liable to be vaca- 
ted; isan amotion of the inenmbent de facto. The King v. 
Pateman, 2, T. R.,. 777. - Leonclade, therefore, that the Gov- 
ernor may.appoint to the office of Adjutant General. 

We regret that we could-not obtain the notes of the able 
ie eg of Ex-Gov.. Bragg, whe appeared for Gen. Martin. 

OPINION’ OF THE JUDGES. 
Salaay a eee of the Adjutant Generalship. 


At the request of His Excellency Gov. Vanee, and of Gen. 
Martin, the Judges of the Supreme Court have heard a full 
argumént on the questions of Jaw presented by the frets set 
out in “the ¢ase agreed,” and certify their opinion to be, that 
the office of Brigadier General under the Confederate States 
is incompatible with the office of Adjutant General under the 
State of North Carolina; and that, on the facts stated, “ the 
office of Adjutant'General is vacant, and the Governor may 
lawfully proceed to appoint thereto.” 

It is proper to state, that in giving this opinion we do not 
act as a Court; but merely as Judges of the Court, and have 
treated the matter in the same light, and with the same fall 
consideration as if the ease had been regularly before the 
Court, upon a proceeding appropriate to present the question. 

‘We were induced to take this action, and felt not only at 
liberty to do'so, but ‘conceived it was in some measure our 
duty thus to aid a co-ordinate department of the government, 
because Wewere ihformed by His Excelleney the Governor 
that the snbject would in that way be relieved from all fur- 
ther embarrassment; and that the public interest required 
that it should be adjusted sooner than it could be done by the 
regular mode of proceeding in Court, particularly as the Court 
now holds but one term daringthe year. Berry v. Waddell, 
9th Iredell; ‘318, appendix. | 

nA ML beagle R?'M. PEARSON, C. J. 8. 0. 

i * OWIEL.H, BATTLE, J. S.C. : 
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- -JN- THE MATTER OF HUIR~Habewe Corpusie 1% 

The facts ‘are: Hie is ‘twenty ning years of age: is DOW, 
aud hasbeen since the death of ‘his father, fi” 1857, the Ove 
seer of his mother, whois a widow, afid'lives én, and owns a 
plantation in Cabarens county and has during that time own 
ed and kept on ther plantation more than twenty negroes. She 
is upwards of sixty years of age, and no white person lives‘on 
the: place except herself, and a daughter about £9 years of 
age. Huie owns, and lives on a place adjoining; has a wife 
and two small children ; no other white person on the place: 
The witness did not know whether Hnie receives wages as an’ 
overseer, but if he does not, he knows that he earns wages, 
for-ever since the death of his father he has managed hisown © 
negroes, (some thirteen or fourteen) and has acted-as'the over- 
seer of his mother, and attended to her business generally ; 
has been diligent; managed the negroes well; kept them in 
good order, and made good erops, The affidavits required by 
the act are filed. Hiuie has for several years been afflicted 
with bronchitis, and was not enrolled and ordered into ser 
vice when the other Oonseripts left the county, but on the 
lith October, 1862, reported at the Camp of Instraction’ near 
Raleigh, when Dr. Baker certified as follows : 


‘Hheapquarters, Camp or Insrrvcrion, 
Camp Holmes, Oct. 11, 1862. 


1 certify, on honor, that I have carefully examined Henry 
©. Huie, (Col. Barnhardt, 84th N. C. Militia,) and: find him 
incompetent to perform the duties of\ a soldier, because of 
bronchitis. He is excused until Ist day of May, 1863. 


R. B. BAKER, Sargeon P. 0. 8. A. 
Apgroved— 
J. O. MeRar, Capt. and A. A. G. P. 0.8. A. 

Huie’s ‘name was put on the roll at that date, and returned 
home and remained there uatil his arrest. 

The construction, of the conscription and exemption act, 
like other acts of Congress, so far as they concern the rights 
of a citizen, as distinguished frem military regulationg and 
rules which the Secretary,of War is authorized to prescribe, 
in order to'carry the acts into effect, (for instance, the manner 
of having persons examined in erder te determine: whether 
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they are fit for military service in the field) is matterfor the 
courts, sny,construction. pat op the acts by the offieers of 
the executive department, as to who is liable as a conscript, 
or whe is entitled to exemption, is subject to the decision of 
the Jndiciary. This principle of constitutional law is so-clear, 
that I suppose it will be conceded by every one, 

In. the matter of Mills, a shoemaker, Angel, a wagonmaker, 
and Nicholson, a miller, I decide that' the exemption act ap- 
plies to the conseription act of April as well as to the con- 
scription act. of September, and no diserimination is made be- 
tween mechanics under or over the age of 35. For the same 
reason, I an of opinion that the exemption act of May, which 
isan amendment of the act of October, applies to both con- 
scription acts. 

I donot consider it necessary, for the purposes of this case, 
te decide the point made by Mr. Boyden, that it is the inten- 
tion by the aet of May to take out of the army and restore to 
their oceupations, the overseers of femes:sole, infants and ln- 
naties, provided the persons were employed and acting as 
overseers previons to the 16th of April, 1862, and provided 
there is no white male adalt on the farm’ who is not liable to 
military duty, and provided affidavit is made that after dili- 
gent effort no. overseer can be procured for the farm who is 
not liable to military duty, and provided $500 shall be annu- 
ally paid into the public treasury by the owner of the farm 
or plantation. For, 1am of opinion, that supposing the. act 
not to embrace persons who are in service, the petitioner's 
case fulfils all of the conditions and requirements of the act. 
He is now, was previous to the 15th April, 1862, and has been 
all the time since 1857, the overseer of a feme sole, &c. ° 

It is insisted on the part of Col. Mallett, that the petitioner 
was enrolled 11th October, 1862, and has been from that date 
constructively in the service of the Confederate States, and con- 
sequently, cannot during that time be considered as having 
been an overseer. 

This position depends on wiht amounts to an enrollment, 
and its legal effect. If an enrollment amotnts to no more 
than writing a man’s name on a list with others, that was cer- 
tainly done on'the 11th October, 1862, but, if it is to have the 
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legal effect’ of putting & art apa oe eonetractive ser- 
et of the Ooutederats 8 ain of Optuion, that 
what was done on’ that aed was ‘not Walid ab air: ‘ilrollipent : , 
for the reason that Huie, by forte of Di . Baker's. cértifitate, 
was excluded from’ the operation of the’ conscription act, aad 
was éxethpted, being ascertained under the fules prescribed 
by the,Seeretary of War “ fo be untit Sor military service in 
the field ;” so the commandant of' conscripts: had no right to 
have his name pat on the roll as a onsenipt,, and instead of 
doing so, and excusing him until the 1st of May, 1863, aceord- 
ing to the rights of Huie, he should have been sent home, and 
the proper time for enrolling him’ wonld be after he recover: 
ed, aod became fit for military service in’ the field, (if he hap- 
pened {o recover) to be determined under the rules preserib- 
ed by the Secretary of War ; for, the law exempts all persons 
who shall be held unfit for military i service in the field, by 
reason of bodily infirmity, &c., under rules to be prescribed 
by the Secretary of War, and De. Baker, acting imdér these 
rules, certifies that he is incompetent to perform the duties of 
a soldier. In other words, he is “ unfit for melidary service in 
the field.” So, that he was ipso facto, exempted for the time 
being. In reply to this, it.is said, the Secretary of War, by 
the Adjutant General, had prescribed a rule that persons unfit 
for military service in the field, shall.be enrolled and may be 
put to service in the hospital, quartermaster, or a médical 
staff. So, the. question is, had the Secretary of War, anthori- 
ty to have men unfit for séitary service in, the field, euroll- 
ed_as conseripts, on. the ground that; they might beof some 
service in hospitals, or on the.quartermaster’s or medical. stafl. 
The acts, exempts all persons. held to. be anfit for.,“‘ military 
service in the field,” and clearly, no rule, prescribed by the 
Secretary of War, could defeat this express provision ; for, in- 
stance, no rule of his could make a map, ‘with ene arm, who 
is.certified by the surgeon io be unfit, for, military service in 
the field, liable as a conscript, although he might answer some 
purpose about a hospital.or be of some service, to the quarter- 
master, because, whether a man is entitled to exemption or 
not depends.on the construction of the act, which it,isthe pri- ® 
vilege of the courts to make, and the aathority of the. Secre- 
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onscription_ is abet be by onr law- 
oe inforr ed by Adj utant Pierce, 
r Colonel allett, that this rule has 
on tuned et ss An that a acts done ‘under it before it 
Was.) reyoked Nita id, do. not concur in this position, for 
Teasons st Qve ;, and consider what i is called an en- 
nt. on Ath October, 1862, as, void and of no legal « effect. 
"So, the peiidoneh according to my, view of the case, was el- 
ployed and acting as the overseer , of a feme sole owning, &c., 
&e., at the time of his arrest, at the passage of the act, on the 
i1th. October, 1862,. on the 16th of April, 1862, and for sev- 
eral years previous thereto, and is entitled to exemption. 
R. M. PEARSON, ©. J. 8. 0. 
May 20th, 1863. * nr 
2 epinglie —prlengp prt —ss 

» EN. THE MATTER: OF AUSTIN—Habeas Corpus. 
The writ, in this case; was returned before me at Richmond 
Hill’. As it presented. a new question, I desired to have the 
aid'of Judge Battle and Judge Manly at the hearing, and al- 
so the denefit of argament.by counsel. For which purpose it 
was adjourned to this place. [regret that I have been disap- 
pointed. It becomes: my duty to decide the case without the 
presence of the other Jndges, and without argument, except 
by Mr. Furehes and Mr. Winston in behalf of the petitioner; 


30 that Tam really not apprised of the ground on which the 
Governor rests his claim-of authority. 


The petitioner is: exempted as a conscript by reason of & 


substitute, and: is*exempted: frour duty as a militia-man by 


© forderf the lst section of the dct-of the last’session-of the Le- 


gidhatire;entided “'An act in-relation*to: the nalitia aad 
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guard for home defence.” wen Harbin sets out in his.re; 
turn.to.the writ, that.he, fe petitioner arrested under an, 
order, of the, Adjatant neral, for. ay purpose of arresting 
conscriptsand deserters, as said, Austin was a.member. of 
the Home. Guard . ape wails to barter said duty.” The or: 
der is in these words: a ‘ 
'« “Raueren, Sept. 15, 1863. 
Major A. A. Harbin will immediately call out the Home 
Guard of Davie county, and arrest every deserter or recusant 
conscript within said county, and deliver them to Col. Mal- 
lett at Camp Holmes. | If it be’necessary, you can pursue said 
deserters beyond the limits of .your county. Those citizens 
who aid, harbor, ormaintain deserters will be arrested and 
bound ‘over to the courts to answer said charges. . You will 
report to this office the manner in which this order has been 
executed, ' By order of Gov. VANCE, 
J. H. Foorn, A. A. Gen.” 


The siahati presented by the petition and retarn is of 
great importance. On the one hand, if the Governor is au- 
thorized to require the Home Guard to perform the service of 
arresting desertérs and conscripts, it will promote the efficien- 
cy of the Confederate arniy—on the other hand, it will im: 
pose on citizens; who, by the acts of Congress and the Legis- 
lature, are exempted front conscription and militia duty, a 
dangerous and irksonte labor. 

The subject must be considered by a Fridge “asa dry quies- 
tion of law,” unaffected: by collateral considerations growing 
out of the condition of our country, and for this: reason, his 
conclusion may differ from that of those who are at mgt to 
look at it under the bias of feeling. 

It is a part of the daty of a soldier of the Oonfederate army 
to arrest deserters and recnsant eonscripts. The Governor of 
a State has certainly no‘authority to require a citizen, uncon- 
nected with any military organization, to perform this part of 
the duty: of a Confederate soldier. «. Whether: the Governor 
had authority to require a citizen ‘belonging to the militia’to 
perform:this' doty;:is'a question which has not been decided. 
It may be conceded; thatthe Legislature das power to give: 
this aathority‘to:the Govert or in respect’te the militia,:on the 
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ground that they were liable to be called ifito the service of the 
Confederate States, and might*be required'to do 4 part of ‘the 
duty, as a compenéation for not being calléd-into service and 
required to do the whole daty of'a Confederate ‘soldier. But 
itis @ question «worthy of great conéideration, ‘whéther the 
Legislature has power to authorize the Governor to require 
this duty of citizeus who do not belong to the militia, which 
is the only military organization, except enlisted soldiers, re- 
cognized by the Constitution... - It is not necessary: for the par- 
poses of this case to decide the.question, and it is referred to 
only. for the sake of applying the rule, “where a power has 
never been before exercised and is doubtful, the courts will 
not presume that it was the intention of the Legislature to as- 
sume it, but will require a clear expression of an intention to 
do 80. ” 

The matter then stands thus: The Governor be no authori- 
ty to require a citizen, who does not belong to the militia, to 
perform this part of the duty of a Conféderate ‘soldier—has 
the Legislature conferred the authority mpon him? It is in- 
sisted that this is done by the act of the last session, entitled “an 
act in relation to.the militia and.for home defense ;” which 
act, and the act “to punish aiders and abetters of deserters’ 
were ratified at the same. time, 7th July, 1863, and are to be 
construed together. So, the question depends upon the mean- 
ing and proper construction of these two. statutes. 

At the meeting of the Legislature two questions were pend- 
ing: First: Congress in its wisdom having allowed substitu- 
tion and many other exemptions from. the conscription acts, 
was it in the power of the’ President, by -calling upon. the 
State for its quota of militia, to subject the persons so exempt- 
ed as conscripts, to military duty as militia? Second: Had the 
Governor authority to require the .militia to arrest conscripts 
and deserters from the Confederate army? By the first sec- 
tion of the act “in relation to militia and-a guard for home 
defence,” the problem ‘was solved, and it is enacted that all 
persons exempted as conscripts sliall be likewise exempted 
from. service as militia. By the third section of the act “to 
punish aiders and abetters of deserters,” it is enacted that the 
Governor may require the militia te arrest deserters and con- 
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sctipts ; thus solving the seeond problem by authorizing the 
Governor to call out the remnant of’ the militia, that is, those 
not exempted from militia duty, to perform’a part of thedaty 
of Confederate soldiers, to wit: the‘officers of the militia and 
the men between 40°and 45 who had tot then been ealled for 
aé conscripts. * 

Tn order, however, to provide for home ahanibs: the Legis- 
lafure assumed the power of making ‘State conscription — 
Whether the Legislature had the power to do so, is a ques- 
tion into which itis not hecéssary ‘tod entér. ‘The power i¢ 
expressly assumed, and it does not become ‘a éo-ordinate 
branch of the State government to dedide upon it, unless it be 
necessary to do so in order to dispose of a case before it. So 
it may be granted ‘that the Legislatare had power to organize 
for home defence a military body composed of the remnant of 
the militia, the exempts and persons over the age, liable to 
militia duty. It is very certain that in doing eo, the inten- 
tion was to make this new body wholly distinct and different 
from the militia. Persons exempt from militia dety are in- 
cluded, new companies are formed, new officers appointed— 
in’ fact, every thing is different, it is a new organization—a 
State conscription’ made for two spectal purposes, “ to be call- 
ed out against in¥asions and to snppress insurrections ;” sec- 
tion 6. And spevial Gare is taken to distingnish this new 
body from militia, for otherwise they might, under the con- 
stitation; be called for by the Confederate States. Upon 
what ground then, can it be insisted, that the Governor is 
aathorized to require this newly organized body and peculiar 
State institution to perform a part of the-daty of Confederate 
séldiers? It is said, the aathority follows as a consequence 
of thé military organization: I cannot see the foree of the 
argument. In the act declaring the special purposes for 
whieh this new organizatiom is made, no such aathority isex- 
pressly given to the Governor—the power of the Legislature 
to confer it, even if such had been the intention, is*by no 
means clear, and so*we are not at liberty’ by implication to 
infer that such was the intention, and the act “to punish aid- 
ers and abetters of deserters” puts the {matter, as it seems to 
me, out of the range of discussion, by capressly authorizing 
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the: Governor'te use the militia; to arreet. deserters and :con- 
scripts, thereby “exclading, as plainly 4s words could. do it, 
any anthority’to require sach service of this new ‘organization 
—the State conscrips, Home Guard. Hepressio unius coche 
sio alterixs'is a well established rale‘of construction which the 
courts are not at liberty to disregard, and its soundness, when 
the object is to: ascertain the intention of the Legislature and 
either to fall short. ef itor go beyond it, is fully illustrated 
by this case. So, the two statutes relied on as confirming 
thé authority of the Governor, actually exclude it by a don- 
ble implication. In, the first. place, the act authorizes the 
Governor “ to'call oup the Home Guard against invasions and 
to-supprése insurrections.” Why was it not added “ and to 
arrest deserters and recusant: conscripts.” if such was the in- 
tention? That subject was present to the minds of the Le- 
gislature. In the second. place, the act, authorizes the Gov- 
ernerin so many .words ‘‘ to call out the militia to arrest de- 
serters and conscripts.” Why did it not add, and “ also the 
Home. Guards,” if such was their intention? The conclusion 
that it was not the inteution of the Legislature that, the Lome 
Guards should be subject to this service-is as clear as if the 
acts'had contained the words ,“ provided, however, that the 
Governor shall not have autherity to require the Home Guards 
to arrest deserters and conscripjs;” unless it be contended that 
the Governor has all power except. such as is expressly pro- 
hibited—a pesition which, | suppose, no man will venture to 
agsume, 

The argument may be stated thus : The statute expressly 
authorizes the Governor to. require. “ the militia,” that is, the 
the officers and men between forty and forty-five, to arrest de- 
serters, that is, they forma part of the Home Guard—it. fol- 
lows, the Governor had no authority to require the whole body 
ofthe Home Guard-to perform thie duty; for, if he had‘snch 
authority;.it was vain, idle,and. superflaons to authorize him 
expressly to require a part to’do that which he had -au- 
thority to require of the whole, In this connection, the: pro- 
vision; section 9, “The commissions of the officers of the mili- 
tia shall be suepended guly during the-period of their service 
inthe: Home Guard,” has an important bearing, the object 





being’ to pteserve-the- organization of. the. militia,and to use 
them to arrest deserters, for which purpose the foree was then 
adequate. The fact that, afterwards, the call for the men be- 
tween 40 abd'45 as conscripts, made” the force inadequate, 
eangot change the meaning and proper construction of the 
statutes. If anamendment was thereby made necessary, the 
Legislature must make it ; for neither the Governor, nor the 
Judges have authority to strain the law to meet the emer- 
geney.: 

Tam aware of the redpanaibfite under which E act. Jurie- 
diction is given toa single Judge in. vaeation—amiy decision 
fixes the law, until it is reversed by the Supreme Court, or 
amended by the Legislature, and I would not feel it to: be my 
duty to stay the action of the Executive, exeept upon the 
clearest convietion. 

Whether, in the event the Governor should: call ont the 
Home Guard to repel a raid or sappress am insurreetion, ‘he 
would not, while the mefi were on this tear of service, which 
is limited to three months, (sec. 6,) have authority, collateral- 
ly, to require them to take up deserters and conscripts, who- 
might aid the enemy, is a question tobe’ presented. ‘We are 
eonfined to the naked question, has the Governor authority to 
require the Home Guard to be called out for the mere parpose 
of arresting désertersand conscripts? Thespeciat order under 
which Major Harbin aeted is for this purpose alone. Its 
true, that the State was, before the passage of the acts, inva- 
ded, and the enemy was at that time and is now within’ the 
limits of our State ; but the order does not profess to be made 
for the purpose of repelling that invasion, there is no “ tour of 
duty preseribed by the Governor not exceeding three 
months at any ope time,” according to the provisions of the 
6th section. Tlie time is unlimited aud the purpose is declar- 
ed to be, “ to arrest every deserter and recusant. conseript 
within the-county of Davie, and deliver them to Cal. Mallett 
at. Camp Holmes.” 

The suggestion that, as the arrest of deserters and conscripts 
would promote the efficiency of the Confederate army, and 
thereby tend to defend the State against the invasion, the 
authority of the Governor can be sustained on that ground, 


. 
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ciple of law, and, as it seems to me, cannot impress with much 
force the mind of any one who will read the two statutes at- 
tentively and‘in connection, He will seefrom the mode of 
defénce contemplated by the Legislature in calling ont the 
Home Guard for defence against invasion. and iusurrection, 
by regiments, battalions and companies, on tours of duty with- 
in the State not to exceed three months, &c., that the indi- 
rect ‘and far off mode of repelling the existing invasion by ar- 
resting deserters and conscripts, was not in the mind of the 
Legislature, except when the Governor wag authorized to use 
the militia for that purpose; which, according to the view I 
have taken above, excludes the conclusion that the Guard for 
home. defence—the State conscripts—were to be nsed for that 
purpose also. For, if so, it was surely vain, idle and snper- 
finous.to impose that service on the militia, who constituted 
but.a small part of the guard for home defence. 

.,, The position. was taken on the argument, that. the order 
under. consideration clearly exceeds the Governor's au- 
thority, in this: It requires the guard for home defence “ to 
arrest and bind over to the Court to answer said charges, 
those.citizens who aid, har bor and maintain deserters,” and is 
therefore void.in toto. It is true, citizens who aid, &ec., de- 
serters, &c., although made liable to indictment by one of the 
statutes referred to, cannot, according to the constitution and 
laws of the land, be arrested and bound over the to Court, to 
answer the charge, by military authority—that can only be 
done by the.civil authority, to wit: a warrant by a Judge or 
justice of the peace on probable cause shown on oath, and 
executed bythe sheriff or constable. So, it is clear that 
part of the order is. void and against law. But it does not 
vitiate the other part of the order, provided the Governor had 


authority to. make it. 
It is thereupon considered by me, that Richard M. Austin 


be forthwith discharged, : 
R.M. PEARSON, Ob, J. ¢ 


é Whe - by 
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IN. THE MATTER OF BOYDEN—Habeas’ Corpus. » 

In’ February, 1863, Capt. Johnson was raising a cavalry 
coinpany for the Confederate service, and Capt. Hall an in- 
fantry company, in the county of Anson, Boyden volunteered 
in Johngon’s company, and on the 1st of March, procured one 
McLendon to enter Hall’s company as his substitute. On the 
4th of March, Polk, Colonel of militia, certifies as follows : « 
“ This is to certify that John A. Boyden, a member of Cedar 
Hill militia company, has employed a substitute to serve for 
hini, and ‘in ‘his place, during the present war with the Uni- 
téd States, and he is hereby exempt from militia duty for the 
space’ of three years.” And Johnson certifies as follows : 


| ‘* Wapessoro’, May 25th, 1863. 
“This certifies that, John A. Boyden, who volunteered in 
the Anson troops, has, by farnishing a substitute in a foot 
company, and a horse to supply a member.of my company, 
dischargedhis duty as a. volunteer of North C&olina and the 
Confederate States.” 
«LL. A, JOHNSON, Capt. Anson Troops.’’, 


These certificates, together with the: receipt of McLendon 
for $50, for taking Boyden’s place as a substitute for the war, 
proved by Grimsly, the attesting witness, are attached to each 
other, with this endorsement. “Case of exemption.” Jolm 
A. Boyden “furnished’substitute,” “approved, exempted.” 
“J..M. Little, BE: O. &e.” “L.certify that.these are the ori- 
ginal papers filed. in the office by Lieut. Little, Peter Mallett, - 
Colonel Commanding Conseripts, North Carolina. October 
6, 1863.” \ On. the 26th February, 1868, Lieut. Little gave 
Boyden a sertificate.as follows: “ John Boyden is hereby ex- 
empt from military duty, by reason of having furnished a sab- 
stitute, 51 yearsof age. When he ceases to be employed, as 
such, this exemption is declared, void.” Endorsed “ C. E.-O,, 
May 2ist, 18632’ “©, E. Q., July 6th, 1863,” meaning. that 
it was approved-at those several dates. -In August, 1863, Col. 
Mallett read.a letter from Lieut, Col. Polk, calling attention 
to.a fraud. practised apon an old man in his regiment and the 
govefnment, by one. John Boyden, of Anson. county. This 
letter is referred to Lieut. Little, $list August, 1868, ‘who will 
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have, pdntts sent es SW. LIDS Dupe Coinitand- 
ing. ”* It yas. returned: with, the: fol ment 
“ Enrolling Office, ‘Pittsboro’, ‘btn ber Brad * emu 
fully returned to Commandant of, Conseripts. - “This” case has 
alréady ‘undergone an examin ation, and thé, papers fonnd 
correct. “By reference to the papers ‘of the, Sist Regiment 
North Carolina militia, you * find his substitute papers cor- 
rect. J. M. Little, Lieutenant and Enrolling Officer, 7th N. 
©. Conéeript District.” Opon the receipt ofa letter from Ma- 
jor Boggan, reiterating the charges.of frand by Boyden on 
McLendon-and the government, and the affidavit of _ Captain 
Hall, stating that McLendon had. enlisted in his company on 
or about'the 26th of February, 1862, as a volunteer, and was 
consideréd a volunteer, and not & substitute, i in his company, 
that he didnot believe Boyden had engaged McLendon un- 
til after he had been sworn in, as avsnbstitute; Boyden was 
arrested as a no and sued out'a writ of habeas corpus, 
which was refurned before me, October 3rd, 1863, and after 
much of the evidence was heard, adjourned until 18th Octo- 
her, atid was decided ‘after argument by Gen. Fowle for peti- 
sioner, anid written argument by. Gov, Bragg for the gevern- 
ment. Three grounds were taken to;exclude: Boyden from 
exemption : ist, invalidity of the snhstitution :by reason of 
frand on’ McLendon ; 2nd, frand on the government ; 3rd, 
want of power in Polk and Johnson to discharge Boyden. 
“Ist. The-fraud alleged to have been practised by Boyden 
* on McLendon, is in this; that Boyden, under pretense of 
making him a present of $50, as a reward for bis patriotism 
in*going as a volunteer, had induced him to sign the reteipt 
set out above, he being an ignorant man and not apprised of 
its contents. How far this allegation, if proven, would affect 
the validity of the substitution as between Boyden and the 
government, it ig mot necessary to consider, because, after a 
full examination, the allegation, so-far from being proved, was 
clearly disproved. ‘The witness; Olarke, swore that hearing 
Boyden wished to. procure a substitute, ‘aad. being: told. by 
McLendon that he would’ go as a substitute in a foot contpa- 
ny for $50, (he objected to ® cavalry company, tot béing a 
good rider, he comnvunicated'the fact to Boyden ‘at Wadee- 
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boro’, on the 1st of March, 1862, when Hall was raising his 
company ; that a few days afterwards, McLendon told wit- 
ness he had gone into Hall’s company as Boyden’s substitute, 
and asked hii if it'was true that/the county would not pro- 
vide for his wife and children as he was a substitute? Clark 
told him that it was so. McLendon replied, before entering 
as a substitute some people had told him so, but others said 
the county would provide for the wives and ‘children of all 
soldiers, no matter how they went to the war, and he believ- 
ed so when he became Boyden’s substitute, but did not inti- 
mate that Boyden had ever said any thing to him on the sub- 
ject; afew days afterwards, McLendon applied to Boyden 
to let him off, which Boyden declined. The other evidence 
confirms this state of facts, and shows that McLendon did be- 
come-Boyden’s substitute, and made no clamor about it until 
he found out he was mistaken as to the nature of the provi- 
sion made by the county, in respect to which, he had been 
put on his guard before becoming a snbstitute, and even then, 
he made no complaint that Boyden had led. him into error, 
his allegation being that he never had agreed to become a 
substitute, but had entered as a volanteer and received the 
$50 of Boyden as a present. 

2nd. The frand alleged to have been practiced by Boyden 
on the government is in this: that he procured McLendon to 
become his substitute after he had volunteered and was sworn 
in Captain Hall’s company. Capt. Hall swore that after the 
men, who were going to join his company, had been drawn 
up before the hotel door to be sworn, Boyden approached 
MeLendon and wanted to speak to him, which he prohibited, 
saying, he must wait until the men were all sworn in—they 
were then sworn in, and soon afterwards McLendon stepped 
off with Boyden—he had no recollection that McLendon was 
sworn in as Boyden’s substitute—it was done about 3 o’clock 
in the evening; he took down the names: on a piece of paper 
with a pencil as they were sworn in; does not recollect that 
the entry, as toMcLendon, differed from the others; being 
notified to produce the original paper, he stated that he had 
searched for it, it was lost, being a rough draft, it was not 
usual to keep such papers. Boyden makes affidavit that the 

12 7 
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entry was,.“ John A. Boyden by Lewis \McLendon;” when 
Hall made it, he asked if that would do? to which Boyden 
replied, “‘ I suppose so.” Witness, Smith, swore that he saw 
Boyden, on the Ist of March, at Wadesboro’, about 12 o’clock, 
take McLendon off and have a talk to themselves, and it was 
generally understood that McLendon had agreed to become 
Boyden’s substitute and- joined Hall’s company as such.— 
Grimsly, the witness to the receipt, swore that while the men 
were drawn up before the hotel door, he is not certain wheth- 
er it was just before, or just after they were sworn in, Boy- 
den and McLendon stepped into his room; Boyden said he 
was going to give McLendon $50 for his patriotism. Boyden 
drew the receipt, McLendon signed it,and Boyden paid him 
the money and he witnessed it. He supposed the parties un- 
derstood each other, as the receipt was read over, and that 
McLendon either had, or was just about to swear in. as Boy- 
den’s substitute. There was much evidence tending to show 
that McLendon had agreed to become Boyden’s substitute be- 
fore he was sworn in, and that he was sworn in as his substi- 
tute, and that the money was paid and the receipt signed, a 
few moments afterwards; which circumstance, I am satisfied, 
gaye color to, and was suggestive of, the ramor that he did 
not become Boyden’s substitute until after he was sworn in as 
a volunteer, when, of cpurse, it would have been too late. 
Capt. Hall was mistaken as to the date of the transaction, it 
was on the Ist of March, and not on the 25th of February. 


8rd. As Boyden bad not been-drafted by Colonel Polk, the 
case does come within the decision in-the matter of Ritter, so 
the discharge by Polk is of no effect. The case turns on the 
validity of the discharge by Captain Johnson. Had Boyden 
put in McLendon as his substitute in Johnson’s company, the 
case would have come under the decision of the Supreme 
Court in the matter of Kennady, a recruiting ‘officer. Now. 
suppose Boyden had, on the Ist of March, himself, joined 
Captain Hall’s company with the assent of Capt. Jolmnson, 
previously given, as presumed from his subsequent discharge 
on the receipt of the horse, under the maxim, “ Omnis rati- 
habitio retrotrahitur et mandato equiparatur,” would the trans- 
fer have been valid? Lam convinced that it would, by giv- 
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ing to the regulations in respect to transfers, the same liberal 
construction that the regulation in respect to substitutes (Oc 
tober, 1868,) received in the matter of Ritter and Kennady. 
The regulation is in ‘these words, Article 15th, 142, “The 
Colonels may, upon the‘application of the Captains, transfer 
a soldier from one company to another of his regiment. Ar 
ticle 143, when soldiers are authorized to be transferred, the 
transfer will take place on the Ist of a month, with the view 
to the more correct settlement of their accounts. 144. In 
all cases of transfer, a complete descriptive list will accompa- 
ny a soldier transferred, which roll will contain an account of 
his pay, clothing and other allowances, also all stoppage to be 
made on account of the government and debte due the lann- 
dress, as well as such other facts as may be necessary to show 
his character and military history.” It is clear, that while 
companies are‘in the act of being formed, a compliance with 
these details, which are made material when the party is in 
service, in order to prevent confusion, as back pay, indebted- 
ness, description, Ist day of month, character and military, 
history, &c., is not necessary, and should be dispensed with 
by a liberal construction, for when the companies are in the 
act of being formed, no considerations of that nature are pre- 
sented, and the purpose is fully answered if the two Captains 
consent that the man may withdraw from one company and 
join the other; certainly there can be no necessity for an ap- 
plication to the Colonel of the regiment, and the matter must 
rest in the discretion of the Captains who are endeavoring to 
raise the companies, because the companies are in an inchoate 
state and there is no regiment or Colonel. It seems to me 
the analogy is perfect, and that the transfer in the case sup- 
posed, inust be held to be valid, or the principle established 
by the decisions in the cases of Ritter and Kennady, must be 
overruled or disregarded. The fact, that the one was to be 
cavalry and the other an infantry company, cannot prevent 
the application of the principle, because neither company was 
organized or attached toa regiment. In our case, Boyden 
did not himself join Hall’s company, but put in a substitute, 
which fact, raises the case only to the extent of requiring a 
direct application of the same principle fact in regard to the 
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transfer and then to the snbstitution, and althongh it makes 
the ease more complicated, the conclusion must. be precisely 
the same, as the. result in compound, is as true as in. simple 
multiplication, Iam fortunate in having my conclusions as to 
the construction of the army regulations confirmed, by the fact, 
that Mr. Boyden’s substitute papers have been time and again 
passed on by Lt. Little, E. O., and adjudged by him to be valid, 
and also, have received the sanction of Colonel Mallett, com- 
mandant of eonscripts, who filed them in his offiee without 
exception, and I think it clear, the matter never would have 
been stirred but for the suggestions of frand, which, epon full 
examination, turn out be untrue, although in respeet to both 
charges, upon the clamor of MeLendon, there may have been 
sufficient color to make ap imvestigation proper. 

It is, therefore, considered by me, that John A. Boyden be 
forthwith discharged, with leave te go wheresoever he will; 
the costs to be taxed by the clerk of the Superior Court of 
Anson county, will be paid by F. Darley. The clerk will file 
the papers in his office and give copies. 

R. M. PEARSON, C. J.S. C. 

October 17th, 1863—At Richmond Hill. 








IN THE MATTER OF CURTIS—Habeas Corpus. 


Curtis is under 35 years of age, a minister of religion, of the 
denomination called “ Primitive Baptist,” authorized to 
preach according to the rules of his sect ; and has been here- 
tofore in the discharge of ministerial duties, in Caldwell, the 
county of his residence; and exempted from conscription on 
that ground. In October last, Curtis agreed to become the 
substitute of one Foster, in the 10th Reg’t. of Cavalry, army 
of Virginia; and in execution of that agreement, left home 
and went as far as Salisbury, 70 miles, where he was arrested 
as a conscript, and sued out a writ of habeas corpus. 

The question is of great practical importance; on the one 
hand, if exempts may legitimately become substitutes, a new 
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source of supply will be opened to those who wish to leave 
the army or keep out of it; on the other, the people at home 
will be deprived of services necessary for their subsistence 
and-well-being. My duty is simply to expound the law. In 
its discharge I have been mach aided by Mr. Graham, who 
tiled a written argument for the petitioner, and Mr. Sharpe, 
who appeared for the Confederate States. After full consid- 
eration, I am convinced that the agreement to become a sub- 
stitute, and the entering wpon the execution of the agreement, 
put an end to the exemption, and made Cartis liable te con- 
scription, because he had ceased to be “tm the regular dis- 
charge of ministerial duties.” ; 


A perasal of the exemption act will satisfy any one that the 
exemption of editors of newspapers, ministers of religion, phy- 
sicians, shoemakers, blacksmiths, &c., was made, not for the 
purpose of covferring a special privilege on individuals, but 
for the benofit of the people at home, who required tre ser- 
vices of physicians, sheemakers, blacksmiths, millers, &c., to 
enable them te live, and the services of editors, and minis- 
ters of religion, for their intellectual aad religious support.— 
The exemption is restricted to the editor of a newspaper now 

being published, a minister of religion tn the regular discharge 
- ot ministerial duties, a physician mow in actual practice, shoe- 
makers, blacksmiths, millers, &c., aetwally employed at the 
time at theer trades. From the words, and the object in view 
the law implies, that the exemption shali cease when the ser- 
vices cease to be rendered to the public; for the services are 
the reason and consideration on which the exemption is bas- 
ed, and when the one ends the other ends, by operatiog of 
law, and by foree of an implied condition, which “ My Lord 
Coke” says “the law tacitly annexes by reason of the object, and 
the nature of the subject-matter, to prevent the policy of the 
statute from being defeated.” No more striking illustration 
Of the wisdom of this tacit act of the law can be presented 
than is furnished by the case under consideration. The ob- 
ject of the statute was to keep an army.in the field, and at the 
samme time enable the people at home to support themselves ; 
for this purpose a man is left out of the army to discharge 
ministerial duties for the people, another to attend them in 
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sickness, another to make shoes, and another to sharpen 
their ploughs. Suppose the men left out of the army for 
these purposes, are tempted. by large sums of money to quit 
their vocations and go into the army as substitutes, the ar- 
my gets a man and loses one, the. people lese the services of 
one, without any egnivalent—the army gains nothing, the 
people worse, and the individual pockets 5,000 or $10,000.11! 
The law would not. be true to itself, if it did not “ proprio 
vigore,” prevent suebh a perversion of its policy. 

To meet this view of the subject Mr. Graham takes three 
positions: 1. “ It may be said, that it is for the benefit of the 
public and not of the individual that the exemption is grant- 
ed. .Be it so ; there is no means provided by the statute of se- 
curing the supposed benefit to the public ; that is left to the 
voluntary rendition of it by the exempt.” He may, if. he 
chooses, quit his vocation and join the army; certainly he may 
do so as a volunteer, and there is no reason of policy why he 
may not.do so as a substitute. Or he may migrate to another 
State ; or run the blockade, and in all such cases, the public 
loses the services, on account of which he was exempted. 

The learned counsel in assuming that “ no means is provi- 
ded by the statute of seeuring the supposed benefit to the 
public,” begs the question, for the liability to conseription of 
one who quits his vocation is predicated on the condition 
which the Jaw tacitly annexes for the purpose: and as the 
means of securing the benefit to the public. Tree, a minister 
of religion, or shoemaker, may guit his vocation and join the 
army as a vobunteer recruit, and the public will lose his 
seryices.in his vocation ; bat thearmy gains a soldier—has two 
instead, of one; and ip this, lies the distinction between that case 
and one of substitution ; there, the army gains nothing and 
the public Jose. It is also true, a minister of religion or shoe- 
maker, may migrate to another State, and the public lose his 
services ; but he thereby becomes liable to conscription in 
the State to. whieh he goes, by force of thatsame tacit. act of 
the law, and the army gains a soldier; so it is true an exempt 
may take his ehance to run the bloekade ; a soldier may like- 
wise desert and run the blockade, and if he escapes, there is 
»© help for it, not from a defeet in the law, but because it ean- 
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not reach him. I will add to the list, a man [may quit his vo- 
cation and stay at home, and thus deprive the public of his 
services, but by force of this implied condition he becomes 
liable to conscription, and the army gainsa man. These con- 
siderations demonstrate, as it seems to me, that such a condi- 
tion must be implied, otherwise all who are exempted by rea- 
son of being actually employed in serving the public, as soon 
as the exemption is consummated, may quit their vocations, 
and go as snbstitutes for large rewards, or remain at home in 
idleness or enter into speculation. The condition which the 
law tacitly annexes effectually guards against all of these evils. 

2. “If forfeitures were contemplated, undertaking service 
as a substitute soldier is not one of them; it is not a forfeit- 
ure for non-user. See 2 Blackstone, 153. 

The duties of a soldier or officer and a minister of religion, 
are notincompatble. Mr. Graham refers to the instance of the 
Rev. Dr. Hall, who, in the revolution was a Captain of a com- 
pany and Chaplain to a regiment, “ fighting or preaching as 
occasion offered.”—-Foote’s Notes N. C. Bishop and Lient. 
Gen. Polk, Capt. Pendleton and others. In such cases, the 
church to which an individual belongs, if they disapprove 
such conduct in a minister, may visit him with its penalties 
of deprivation, &c., but it is not perceived how the Jay an- 
thorities, either military or civil, shall ascertain and declare 
that a minister of religion has ceased to be a minister and 
subject him to forfeitures and penalties therefor ; it is an ec- 
clesiastical question affecting one’s right “to worship God 
according to the dictates of his own conscience,” with which, 
government is forbidden to interfere. 

The learned council has fallen into error, in supposing that 
the exemption is annexed to the office of a minister of religion, 
and that the implied condition involves a forfeiture of the of- 
fice, so as to call fora sentence of deprivation ; whereas, it 
has no more concern with the question, whether the individ- 
ual cgntinues to be a minister of religion, than whether one 
continues to be a physician, or a shoemaker. The exemption 
is annexed to the services of the individual, so that when a 
minister of religion ceases to be in the regular discharge of 
ministerial duties, or a physician ceases to practice, or a shoe- 
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maker to make shoes for the public, the exemption ceases, 
notwithstanding he may still be a minister of religion, a phy- 
sician, or a shoemaker by trade. How it would be in the 
case of a Judge or a member of the Legislature, and others, 
holding public offices, (where it may be, the exemption is an- 
nexed to the office,) should any of such officers become sub- 
stitutes, and whether a judgment of forfeiture wonld be ne- 
cessary before they become liable to. conscription, is a ques- 
tion into which I will not enter, for, it is certain that in case 
of a private office as a minister of religion, or a profession of a 
physician, or the trade of a shoemaker and the like, no depri- 
vation of the profession, office or trade is involved, and they 
may take it up again, as soon as the war is over, or they are 
allowed to leave the army ; the point is, that supposing them 
to continue to be ministers of religion, physicians or shoema- 
_ kers, they have ceased to serve the public in teeir vocations. 
So, likewise, the question of “ incompatibility,” is not involv- 
ed, for admit a minister of religion, who is a soldier, may 
preach when his officers permit him, still he is not in the reg- 
ular discharge of ministerial duties ; so a physician, while in 
camp, may administer a dose of medicine, still he is not in 
the actual practice of his profession, or a shoemaker may 
mend or make a pair of shoes, or a blacksmith may shoe a 
horse, still they are not actually employed in serving the public 
in their trades. In other words, althongh such soldiers may 
be at times useful in that way, it is not their regular business. 


3. “ A forfeiture of exemption cannot be incurred until 
some act is done, which binds the exempt to duty—that is, 
until he signs the articles of enlistment and is swern into ser- 
vice—until that is done, he has hie locus penitenti@, and may | 
refuse to fulfill the contract and return to his flock in the coun- 
ty ofthis residence. A forfeiture would surely not be enforc- 
ed merely upon a declaration of intention to enlist in conver- 
sation, or upon an executory agreement to that effect.” 

It may be conceded that an agreement to become a substi- 
tute, the man still continuing in the regular discharge of min- 
isterial duties, would not cause his exemption to cease ; but 
our question is, after making the agreement, he enters upon 
its execution, to wit: leaves home, starts to the army, and 
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goes 70 miles on his way, is that an act by which. he ceases 
to be in the regular discharge of ministerial duties? That is 
the question. It certainly will not do to allow the door to be 
left open for the locus penitentia, until the man is actually re- 
ceived as a substitute, and the principal is discharged; for, if 
so, the time to enforce the implied condition will be past ; 
he cannot be made a conscript after he has been received as 
a substitute. There must, consequently, be some intermedi- 
ate stage at which the exemption ceases, and he becomes lia- 
ble asa conscript. My conclusion is, that stage is, when, af- 
ter making an agreement, he does some act in part execution 
of it, showing, unequivocally, a purpose to abandon his for- 
mer vocation and cease to render to the public the services, 
in consideration of which he had been exempted. The act 
of leaving home, starting to the army, and going 70 miles on 
his way, is one ofthat character. 

Whether, if Curtis had been allowed to execute his agree- 
ment fully and been received as a substitute, the substitation 
would not have been void, on the ground, that he had, him- 
self, become liable to military duty, is a question which sng- 
gests itself, but need not be determined. I suppose, however, 
if he did not become liable, as a conscript, until the thing 
was done, that is, until he signs the articles of enlistment and 
is sworn into service, the substitution wonld be valid. If so, 
it furnishes an additional reason for having some intermedi- 
ate stage in order to give effect to the law, and prevent the con- 
dition from being nugatory. 

It is considered that Samuel Curtis be remanded, and that 
he pay the cost of this proceeding, to be taxed by the clerk 
of the Superior Court of Burke county, who will issue an ex- 
ecution if necessary. 

The clerk will file the papers in his office and give copy. 

R. M. PEARSON, C. J. 8, C. 

Richmond Hill, Nov. 10, 1863. 
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IN THE MATTER OFF. W. KIRK.— Habeas Corpus. 


Kirk is 31 yearsof age, and on the 18th ult., was.arrested 
as a Conscript, by order of. General Hoke, and sued out a 
writ,of habeas corpus, claiming exemption as a Captain of the 
militia of Yadkin county. 

The return sets ont,that “Kirk was arrested by order of 
General Hoke, by virtue of verbal orders from Gov. Vance 
ta arrest the militia officers of the counties of Yadkin and 
Wilkes as persons subject to the Conscription Act.” 

The act of Congress, 11th October, 1862, excepts “ The of- 
ficers judicial and executive of the Confederate and State 
Governments,” &c., except such State officers “as the State 
may .have declared, or may hereafter declare by law to be 
liable to militia duty.” The legislation of the several States, 
in respect to the liability of State officers to militia duty, was 
not uniform : In some certain officers were liable, in others 
not; which caused the exemption act to be unequal in its 
operation. The Governor of Georgia claims that “ militia 
officers” could not by the act of Congress be made subject to 
conscription, being officers required for the due administra- 
tion of the State Government. 

To meet this state of things, the exemption act was amended 
April 30, 1863, and it is provided “all State officers shall be 
exempted whom the Governor of any State may claim to have 
exempted, for the due administration of the Government and 
laws thereof; but this exemption shall not continue after the 
adjournment of the next regular session of the Legislature, 
unless such Legislature shall, by law, exempt them from mil- 
itary duty in the provisional army of the Confederate States.” 
In pursuance of this act Gov. Vance claimed to have exempt- 
ed the militia officers of this State, and they have been con- 
sidered and treated as exempted, until Kirk was arrested un- 
der the order of Gov. Vance, referred to in the return. The 
case depends on the validity and legal effect of that action on 
the part of the Governor. 

Mr. Dodge, for Capt. Kirk, insisted on the argument, that 
by the proper construction of the amended exemption Act, the 
Governor having claimed certain officers, the Act contemplat- 
ed by the law was done, and the Governor in respect thereto 
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Functus ofieto, and. thé ‘militia, and other State’ officers, em- 
braced in the claim; were 4pso facto exempted, and this. ex- 
emption. continued until the adjournment of the next regular 
session of the Legislature., That it was not.in the power .ot 
the Governor to open end shut, from.time to time, at his plea- 
sure, and make liable to conscription, persons who were ex- 
empted under the act of Congress and his claim in pursuance 
thereof: He further insisted, should he be mistaken in this, 
that the Governorcertainly had not the power te take away 
the exemption in respect to particular individuals of a class, 
at his pleasure, leaving the other individuals of this class still 
exempted ; that he must act upon classes of State officers and 
could not reach individuals unless charges were preferred, and 
they were on trial, by a court martial, deprived of their offi- 
ces. And more especially that he could not discriminate be- 
tween the officers of different counties by conscripting the offi- 
cers, of one or two and letting the officers of the other .coun- 
ties remain exempted.—That such power could not.be confer- 
red on one man, because it. was against the genius of a free 
Government and was the essence of despotism—‘t The one 
man power.” é 
Mr. Winston for the Confederate States, insisted, that by 
the proper.construction of the Act, power was conferred on 
the Governor, to claim to have exempted from time to time, 
such State officers as he should think necessary: for the due 
administration of the Government and laws thereos, and it 
was proper to give him an opportunity to try how many offi- 
cers were necessary.—He could see nothing in the Act or in 
our form of Goverument requiring the Governor to exempt 
by classes, or restraining him from saying “ he no longer need- 
ed the services of this or that individual, or the officers of this 
or that county.” And that by General Order No. 6, 17th of 
May, 1863, the Governor had reserved to himself this power, 
which was like a power of revocation in.a.deed, which, one 
creating an estate under a power of sppointment, thought 
proper to insert, in order to enable him to avoid the estate. 
And he insisted this.‘ power of revocation” made by the Gov- 
ernor was fit and proper to to enable him to exact prompt 
obedience on. the part of bis officers, as the matter could not 
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be dealt with by a-court martial. The clause in ‘the order 
referred to, is as follows: “ Militia officers are hereby exempt- 
ed from the operation of the Conscription Act co long as they 
yield prompt obedience to the orders issued from this office. 
The services of refractory and negligent officers will not be 
considered as necessary for the due administration of the Gov- 
ernment and laws of the State.” 

‘In reply, Mr. Dodge relied on General Order No. 13, 10th 
July, 1863, in which certain State officers, among others, 
county solicitors, militia officers, the mayor and police of Ral- 
eigh, Wilmington, &c., are set ont as exempted, under the 
act of April 30, 1863, without qualification or “ power of re- 
vocation” as revoking General Order, No. 6, even if the Gov- 
ernor had the right to add a qualification, or power of revo- 
eation, which he denied. 

I have given this sketch of the positions assumed by the 
counsel, as tending to elucidate the subject, and to aid me, in 
some measure, in setting out the ground of the conclasion to 
which I have come, that the order of’ the Governor does 
not, in law, have the effect of avoiding the exemption of Cap- 
tain Kirk and the other militia officers of the counties of Yad- 
kin and Wilkes, which had been effected by the previous act 
of the Governor under the act of Congress, 30th April, 1863. 


The function of designating what officers are necessary for 
the due administration of the Government and laws of the 
State, is a matter of legislation, which belongs to the General 
Assembly, but, at the time, when it seemed fit in the wisdom 
of Congress to amend the exemption act, the Legislatures of 
the States were not in session, and the plan adopted by Con- 
gress was not to confer power on the Governor to exempt 
State officers; for the Governors derive their power from the 
Constitution and Laws of the States and not from Congress, 
but, to make the operation of the Act of Congress depend on the 
action of the Governors in claiming certain State officers for 
the due administration and laws of the State. The legitima- 
cy of this mode of legislation, by which the operation of a law 
is made to depend wpon the act or election of one man or of a 
number of men, was at one time seriously questioned, and 
many grave considerations may be urged against it. The 
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subject is discussed in Manly v. City of Raleigh, 4 Jones’ 
Eq. 370. The authorities are cited and it is held, the Legis- 
lature (and for like reasons, Congress) has power to legislate 
in that way. Still, it is only resorted.to when made necessa- 
ry by peculiar circumstances, and the act should be construed 
strictly, so as not to carry it beyond the exigenee of the cir- 
cumstances which gave rise to it. 

I ean.see nothing in the Act of Congress which intimates an 
intention to put it in the power of the Governors, from time 
to time, to enlarge or contract the }ist of State officers claim- 
ed for the due administratian of the Government and laws of 
the State. On the contrary, the words used, plainly contem- 
plated. a single act on the part of the Governor, te wit: mak- 
ing a claim for the necessary State officers, which was to have 
the effect of exempting them. Indeed, the words, “ But this 
exeipption shall not continve after the adjournment of the 
next.regular session,” &c., are inconsistent with the notion 
that the Act was to be repeated from time to time. 

Mr. Winston conceded that it was not in the power of a 
Governor, after a State oftieer has been conscripted, to enlarge 
the clause so as to include such officer in the list of exempts, 
This being so, it is difficult to see, how the same words can 
have the effect to enable a Governor to curtail the claim, and 
exclude an officer from exemption. There is nothing in the 
Act to show that, in the opinion of Congress, it was either 
necessary or proper that the Governors should have an oppor- 
tunity of “ experimenting” in regard to what State officers are 
required for the due administration of the Government and 
laws thereof. It was reasonable to presume the Governor 
possessed this knowledge, or could acquire it, by the perusal 
of the Acts of the Legislature then in force, which would enable 
them to take the action necessary to effect the exemption 
which was to continue until it could be known whether, in 
the opinion of the Legislature, any change in the law was 
called for. 

In the-other view of this case, there is much force in the 
ebjection urged by Mr. Dodge to the verbal orders of Gov. 
Vance to General Hoke, in;reference to the militia officers of 
the counties of Yadkin and Wilkes. It is, in my opinion, 
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contrary to the genius of our free institutions to put it in the 
power of any oné man to say to a county solicitor, for instance, 
“do my pleasure, or I will send you to the Camp of instrue- 
tion as a conscript,” or to the mayor and: police at Raleigh, 
‘each and every one of you must act to please me, or I will 
send you all to Camp Holmes as conseripts,” or to the officers 
of the militia in Yadkin county, *‘obey my orders promptly, 
and see to it, that no one is refractory, for if so, I will send not 
only him, but the whole of you, to Camp Holmes as con- 
scripts.” Such a power might lead to oppression, and become 
dangerous to liberty. There is no precedent to support it in 
the history of any free people. So; according to a well set- 
tled rule of construction, it shall not be taken that it was the 
intention of Congress so to legislate as to enable the Govern- 
or to exercise ‘such unlimited sway over the State officers. 
(See my opinion in the matter of Finley—next case.) 

The position of Mr. Winston, that supposing the. act of 
Congress not to confer the power, Gov. Vance had in respect 
to the militia officers reserved it by General Order No. 6, is 
not tenable, and. the analogy on which he replied, drawn from 
the doctrine of powers of appointment and revocation, in fact, 
overthrows his position. The party which exercises a power 
of appointment, cannot create a power of revocation—one 
who makes an estate can annex a condition by which to de- 
teat it; so, the maker of a power of appointment may, by the 
same instrument, make a power of revocation, and he is the 
only one who can make it.. According to this doctrine, it 
was necessary for Congress to make the power of revocation, 
which the argument assumes not to have been done. 

Bat I do not attach much weight, eithér to order No. 6, or 
order No. 13. The exemption was not effected by them, in fact. 
They presuppose and are predicated upon a prior action on 
the part of the Governor, by means of which, the exemption 
had been effected and the part of order No. 6, relied on by 
Mr. Winston, as a power of revocation, must be considered 
as’ a matter in terrorem only—a rod held up to make the 
officers of the militia prompt in. their obedience, and it was 
superseded by order No. 13. ’ 

It is considered that F. W. Kirk be forthwith discharged: 
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with leave to go wheresoever he will.. The costs to. be taxed 
by the clerk of the Superior Court of Yadkin county, will be 
paid by Robert F. Hoke.. The clerk will file the papers in 
his office and give copies., 


R. M. PEARSON, ©, J. 8. C. 


November 7, 1863. 








IN THE MATTER OF FINLEY.—abeas Corpus. 


The facts are: Finley is a native of Baltimore, in Mary- 
land, and had for many years been a merchant in Baltimore, 
In May, 1861, his political sentiments being on the side of 
the Confederate States, he left Baltimore and came to Ashe- 
ville, North Carolina, with no intention of changing his do- 
micil, but with the intention of staying in Asheville until the 
war was over, and, in the meantime, of collecting or securing 
debts due him in this State and in Tennessee, Georgia and 
South Carolina: he has been, the most of the time, in Ashe- 
ville, where he boarded at a hotel by the month, and visited 
other places in the above named States as business required : 
he is 36 years of age and a single man. 

In October, 1863, he was ordered out to do military service 
as one of the “ home guards,” by Major J. W. Woodfin, and 
upon his refusing to serve, he was arrested andsued out the 
writ of habeas corpus. 

Mr. Winston, for petitioner, assumed the grounds: 

1. The act of the Legislature is unconstitutional for the rea- 
son, that a regular army and the militia are the only military 
organizations recognized by, the Constitution of the Confeder- 
ate States, or of this State, and the act, in question, makes a 
new military organization, which supersedes the militia and 
defeats and makes of no effect the power of the: Confederate 
Staies over the, militia. 

2. ‘The petitioner being a foreigner, who has not acquired 
a domicil in. this State, to subject him to military service, 
would bea violation of the.law of nations and international 
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comity, which it will not be taken that the Legislature intend- 
ed to comnnit. 

8. The petitioner is a subject of a country-with which we 
are at war} an “alien enemy,” and is not embraced by 
the act of the Legislature. 

I. The constitutionality of “the act in relation to the mili- 
tia and a guard for home defence,” although presented by the 
facts, is a question which it is not necessary to decide in order 
to dispose of the case according to the view I take of it, and 
I.do not, therefore, enter upon its consideration. 

II. Assuming that according to the law of nations and in- 
ternational comity, the subject of another government, who is 
a resident, but has not acquired a domicil here, eannot be re- 
quired to do military service, in order to repel invasion and 
aid in establishing our independence, and assenting as I do 
fully to the position, that when the words of a statute will ad- 
mit of any other construction, it will not be taken that the Le- 
gislature intended to violate the law of nations and of interna- 
tional comity, still there is no provision, either in the Con- 
stitution of the Confederate States, or of the State, which pro- 
hibits the Legislature from doing so, and if words are used, 
. showing clearly and unequivocally that such is the intention, 
the law is valid, and there is no ground on which the courts 
can decline to give effeet to it from respect to the law of na- 
tions. In putting a construction on the Conscription Acts, 
the general words, “all white men who are residents of the 
Confederate States,” &c., are held not to embrace subjects of 
another government, who are residents, but who had not ac 
quired a domicil here. The statute under consideration, be- 
sides the general words, “all white male persons residents in 
this State,” adds the words, “ ineluding foreigners not natur- 
alized wha have been residents in the State for thirty days.” 
These words are clear and unequivocal, and as it seems to me, 
admit of no other construction than that it was the intention 
of the Legislature to inelude foreigners who had been resi-, 
dents here for 30 days, without reference to the fact of domi- 
cil, on the ground, that te repel invasion and prevent our sub- 
jugation, the principle of comity, on whieh the law of nations 
is based, should be, to a certain extent, disregarded ; and it 
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is the intention tu require foreigners, who are residents, as 
distinguished from itinerants or travelers, to take up arms and 
aid in our defence. So, iny construction is, that an English- 
man or a Frenchman, who had resided here for thirty days, 
would be embraced by the act. 

LI. The petitioner is not simply « foreigner, who is a resi- 
dent here, like an Englishman or Frenchman,. but he is an 
“alien enemy,” here by the permission of our government. 
Should he bring an action and to the plea, “ uliew enemy,” 
take issue, it would be found against him, and he could only 
avoid the plea by confessing and putting in a special replica- 
tion that he is a resident here by the permission of the gov- 
ernment. “ Foreigner,” the word used in the statute, in its 
general sense, includes all persons who are not citizens of this 
State or the Confederate States; but in the law books, state 
papers, histories, and in conversation, it is commonly used to 
signify citizens of other countries, ueutral in their relations to 
us. In order to designate the citizens of a nation, with which 
there is a state of war, the word, “ enemy,” or “ alien enemy” 
is appropriate. So, upon the principle of construction above 
referred to, which applies with increased force in the ease of 
an alien enefny, for reasons, which I will state, I am convine- 
ed that the statute, under the general word, ‘‘ foreigner,” does 
not embrace an alien enemy, for, in that case, it is not a mere 
question of comity, but other considerations are involved, 
which may deeply eoncern the.safety of the State, and which 
force upon us a different construction, to avoid a violation of 
the immutable principles of justice. A soldier has to be 
trusted—a faithless sentinel may sacrifice a whole army ; or 
an alien enemy, acting asa soldier, may desert and give in- 
formation of vital importance. So, nothing short of direet 
words will justify the conclusion that it was the intention to 
make.soldiers of them, and it should only be done’by volun- 
tary enlistment, with the express sanction of the government 
and full notiee of the fact. Would we trust a citizen of Mas- 
sachusetts, who had resided here thirty days, as a soldier in 
our army? In the eye of the law, a citizen of Massachu- 
setts and a citizen of Maryland are on the same footing.— 
Again, if a citizen of Massachusetts or of Maryland, takes up 
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arms and fights in our defence, he will not, even in the view 
of the subject taken by our government, be entitled to be 
treated asa prisoner of war. The U. States would have a right 
to deal with him as a ¢raitor, and nota citizen of a belliger- 
ent nation, “Under the general word, “ foreigner,” can it be 
taken that the Legislature intended to force a man to ineur 
the guilt of treason, where the words are plainly susceptible 
of.a construction which excludes “alien enemies?’ Here, 
the-rule of construction is pressed on us, not to avoid a viola- 
tion of comity, but to avoid the commission of a positive 
wrong—a crime, Instances of the application of this rule of 
constraction are to be met with in all of the works. A fa- 
miliar one: A, having an estate in fee simple, enfeoffs B, for 
life » it is taken to be for the life of B, as most beneficial to 
him; but if one having an estate for his own life, enfeoffs B, 
for life, it shall be taken for the life of the feoffor, because it 
would be wrong to make an estate for the life of B—a forfei- 
ture would be incurred. In our case, the word, “ foreigner,” 
is satisfied by confining it to the subjects of neutral nations, 
and cannot be taken to embrace a citizen of Maryland—an 
alien enemy—without forcing men to commit treason, and 
thereby incurring the highest forfeiture known to the law. 

The petitioner stands on a different footing from a citizen 
of Kentucky or Missouri. Those two States are claimed by 
our government as belonging to the Confederate States. Their 
citizens fighting in our armies may consequently expeet to be 
treated as prisoners of war; but we have, as yet, no higher 
pretension to the State of Maryland, as being a member of 
the Confederate States, than to the State of Massachusetts ; 
and for the purpose of this discussion, the eitizens of Mary- 
land and Massachusetts gre to be viewed in the same light. 

If there be citizens of those States, or any of the other 
States which still belong to the United States. residing among 
us, with the permission of our government, they cannot, by 
any; but direct and unequivocal words, be foreed into onr ar- 
thies to repel invasion ; and it is to be presumed that when- 
ever their presence is supposed to endanger the public safety 
the permission to reside here will be withdrawn, and the gov- 
ernment will require them as “ alien enemies”’ to depart. 
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It is considered by me that R. 8. Finley be discharged, 
with leave to go wheresoever he will. The clerk of the Su- 
rior Court of Buncombe county, will file the papers in his 
office, and give copies. 


' R. M. PEARSON, C. J. 8. @ 
Richmond Hill, Nov. 7, 1863. 


IN THE MATTER OF PRINCE—AHabeas Corpus. 


Where the substitute is under the age of 18, and the sub- 
stitution is made under the conscription acts, it may be a pre- 
sumption of law, there being an act of Congress by which the 
government will be entitled to the services ef the substitute 
at the age of 18, that the substitution was made in reference 
to this state of things, to wit: the prospective liability of the 
substitute, by reason whereof, the legal effect of the substi- 
tution is restrained, so that should the war continue so long, 
the government will then be entitled to the services of both 
substitute and principal. But where the substitution is made 
before the passage of the conscription acts, under the regula- 
tion of the War Department, October, 1861, there being no 
act of Congress in foree making citizens, either presently or 
prospectively, liable to service in the Confederate army, the 
age of the substitute is immaterial; it can make no differ- 
ence whether he be under or over the age of 18, or of what 

he is, the only essential requirement being, that he is “an 
able-bodied man, fit for military service in the field ;” conse- 
quently, the substitution cannot be presumed to have been 
made in reference to the age of the substitute, and there is 
nothing to restrain the legal effect of the substitution. So, 
that should the war continue until the substitute arrives at a 
certain age, say 18 or 25, or any Other age, (for we might as 
well suppose one age as another, to have been in contempla- 
tion,) the Confederate Government would then be entitled to 
the services of both substititute and principal. 

Under the regulations Oct. 1861, above referred to, the fact 
of substitution for the war, certified by the militia Colonel, 
holding a draft, as in /itter’s case, or by the Captain, who 
was raising a company of volunteers, as in Kennedy’s case, 
had the legal effect of exempting the principal for the war, 
the addition by the Colonel or Captain of the words, “ and 
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the principal is discharged from military service in the Con- 
federate armies for the war,” is mere surplusage, because it 
simply sets out a conclusion of law, from the fact, that the 
substitute had been received in place of the prineipal for the 
war ; in other words, it is the law which discharges the prin- 
cipal, and not the Colonel or Captain. 

In this case, the substitute was under 18, but he was put 
in and received by the Colonel for the war, (March 5th, 1862) 
but the certificate of the Colonel, instead of expressing the 
conclusions of law, that the principal was thereby exempted 
for the war, sets out, that he is exempted until the substitute 
arrives at the age of 18; and the question is, does this sur- 
plusage vary or annul in part the conclusion of law, by which, 
from the fact of substitution for the war, the principal ¢pso 
Facto, was exempted for the war ? K 

It seems to me, that a mere statement of the proposition is 
a full answer, and the matter, when fairly presented, is too 
plain for argument. The Colonel might just as well have said 
that the principal was exempted until the substitute arrived 
at the age of 21 or 25, for we have seen that, at that time, 
there was no act of Congress in force, having reference to any 
particular age, or making the age of the substitute at all ma- 
terial, and, of course, the Colonel could not vary or annul the 
legal effect of the fact of substitution, and there was no act 
of Congress, which could, by reference, vary the legal effect. 
For the sake of illustration, suppose an enrolling officer, under 
the exemption act, should certify that a man is‘a shoemaker, 
skilled at his trade, and actually ‘employed working for the 
public, &c., and thereupgn give hima discharge for six 
months ; it is evident that the man is exempted “so long as 
he continues to work at his trade,” because, that is a conclu- 
sion of law, from the facts, and does not, in any degree, de- 
pend on the discharge which the officer may see proper to 
set out. 

It is considered by me, that Miles H. Prince, be forthwith 
discharged, with leave to go wheresoever he will. The costs 
to be taxed by the clerk of the Superior Court of Wake coun- 
ty, and will be paid by John A. Spears. The clerk will file 
the papers in his office and give copies. 


R. M. PEARSON, C. J.S. C. 
At Richmond Hill, Oet. 17th, 1863. 
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*,* R. B. Gilliam, Esq., was elected Judge of the Superior 


Courts in the place of Hon. Thos. Ruffin, Jr., resigned. 





4 
J.,2 
Lin 


tion 
be e 
pris 
ente 
nigl 
his 


*In 
argue 


